When Recorded:

Office of the City Clerk’s
City of Peoria

8401 West Monroe Street
Peoria, Arizona 85345

LONE MOUNTIAN PARKWAY AND 138™ AVENUE
DEAD-END TREATMENT AGREEMENT
BETWEEN
THE CITY OF PEORIA, ARIZONA AND
VISTANCIA MAINTENANCE CORPORATION

This Lone Mountain Parkway and 138" Avenue Dead-end Treatment
Agreement (. Agreement’) dated the ___ day of , 2023 (the
‘Effective Date”), by and between the ( City of Peoria, Arizona, an Arlzona municipal
corporation (the “City”), and Vistancia Maintenance Corporatlon an Arizona non-profit
corporation (the “VMC”) , is made for the purposes and considerations set forth herein.
The City and VMC may be referred to herein as the “Parties” or individually as a “Party.”

I RECITALS

WHEREAS, Lone Mountain Parkway roadway improvements were
constructed by Vistancia Development LLC in 2007 to a point approximately 120 feet west
of 138" Avenue as a dead-end. The construction drawings called for the installation of
MAG Detail 130, Type A barricades, Exhibit 1;

WHEREAS, the MAG Detail 130, Type A barricades at Lone Mountain
Parkway and 138" Avenue have been damaged, have deteriorated and are in need of
repair or replacement.

WHEREAS, the City has proposed to initiate a project to remove the
existing barricades at Lone Mountain Parkway and 138™ Avenue and construct new dead-
end treatment improvements, known as “ the “Project’, which consist of gabion basket
barrier, tube steel pipe railing, tube steel pipe gate and pedestrian access as illustrated
in Exhibit 2;

WHEREAS, the Project length is illustrated in Exhibit 3;

WHEREAS, the City desires to coordinate and cost share with VMC to
complete the Project;

WHEREAS, VMC has agreed to work with the City to complete the Project;
cost share and expedite the completion of the Project;



WHEREAS, the Project will be constructed within public rights-of-way and
Vistancia Village A Parcel G1 — Tract A, Final plat shows the Tract in Exhibit 4, and
Vistancia Village A Parcel G2 — Tracts A and H, Final plat show the existing Tracts in
Exhibit 5 (collectively the “Vistancia Tracts”);

WHEREAS, The Vistancia Tracts are owned and maintained by VMC,

NOW, THEREFORE, in consideration of the respective rights, privileges
and obligations of the Parties hereinafter set forth, it is recognized and agreed, as follows:

. RESPONSIBILITIES

A. The City agrees to:

1. Obtain a cost proposal from DBA Contracting which is the contactor (the
“Contractor’) who will be performing the work on the Project. The cost
proposal has been obtained and is attached, See Exhibit 6.

2. The City shall fund 95% of the Project cost, making the City’s estimated
share $95,000.

3. After this agreement is executed, and prior to performing or authorizing
any work, invoice VMC for 5% of the construction cost, estimated at
$5,000.

4. If construction costs exceed the estimated amount of $100,000 (the
“Additional Construction Costs”), the City will notify VMC, obtain
concurrence prior to continuing with the construction.

5. The City shall be solely responsible for payment of any Additional
Construction Costs.

6. Construct the Project within the right-of-way and Vistancia Tracts, which
consists of: 1) gabion basket barrier, 2) tube steel pipe railing, 3) tube
steel pipe gate, and 4) pedestrian access.

7. Invoice VMC for their share of the Project cost.
8. Maintain and/or repair the Project within the right-of-way as identified in
this Agreement, as necessary, to ensure compliance with the City’'s

Codes and Ordinances as well as to maintain the aesthetic appearance
of the Project, at City's sole discretion.

B. The Vistancia Maintenance Corporation (VMC) agrees to:



1. Authorize the City to conduct the necessary work to construct the Project
within Vistancia Tracts. Authorization will be issued through the
execution of a separate Temporary Construction Easement (TCE).

2. VMC shall cost share with the City to remove the existing barricades and
construct the Project.

3. Review and approve the cost proposal from the Contractor, submitted
by the City. The cost proposal has been obtained and is attached, See
Exhibit 6.

4. VMC shall fund Five (5%) of the Project cost, making VMC’s estimated
share $5,000.

5. VMC'’s share of the Project costs shall not exceed $5,000.

6. Within thirty (30) days of receipt of the City’s invoice, VMC will remit
payment to the City for their share of the construction cost, estimated at,
but not to exceed, $5,000.

7. Be responsible for operation maintenance, and the aesthetic
appearance of the Project within the Vistancia Tracts, as necessary, to
ensure compliance with the City’'s Codes and Ordinances.

8. Be responsible for any damages to the Project , claims or loss occurring
on the Vistancia Tracts caused by VMC's conduct, action, non-action,
negligent use of the property or by the acts of its employees, agents,
contractors, or the public.

. GENERAL PROVISIONS RELATING TO THIS AGREEMENT

1. Term. The terms, conditions and provisions of this Agreement shall
remain in full force and effect until completion of the Project and all
related Project contributions and/or reimbursements are made. Any and
all obligations of maintenance hereunder shall remain perpetual and
shall survive any termination hereof and the assignment or assumption
of this Agreement or the Project by another competent jurisdiction or
entity.

2. Vistancia Maintenance Corporation (VMC) Failure to Maintain or Repair
Facilities. In the event VMC fails to properly maintain and/or repair the
Project within the Vistancia Tracts, as described in Exhibits 4 and 5,
pursuant to the terms of this Agreement within thirty (30) days after
written notice from the City of such failure(s), the City may enter upon
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the property and take whatever steps it deems necessary to maintain
and/or repair the area or the Project at issue. Notwithstanding the
foregoing, if VMC provides a written response to the written notice prior
to the expiration of the thirty (30) day notice period disputing the
necessity of the maintenance or repairs detailed therein, then the Parties
shall retain a mutually agreed upon third party expert suitably qualified
to evaluate the area or improvement at issue. Such expert shall then
determine whether the maintenance or repair detailed by the City is
reasonably required for the proper upkeep and operation of the area or
Improvement at issue. Both Parties shall be bound by the decision of
the third party expert, and the cost of retaining the expert shall be split
equally between the Parties.

In the event the City, pursuant to this Agreement, performs work or
expends any funds reasonably necessary for the maintenance, repair or
construction of areas of the Project for which VMC is responsible
pursuant to the terms of this Agreement, including but not limited to
supplying labor, equipment, supplies and materials, VMC agrees to
reimburse the City within thirty (30) days after the City gives VMC written
notice of such expenditures with supporting documentation of
expense(s). Should VMC fail to reimburse the City for these necessary
and reasonable expenses, the City will be entitled to all remedies
available at both law and in equity to recover said amounts. No delay
by the City in exercising any right or remedy will constitute a waiver
thereof. Nothing herein limits the City’s remedy to money damages. In
the event of breach, the City will be entitled to all remedies available at
both law and in equity, including, but not limited to the remedy of specific
performance.

Indemnification.  Each Party (as “Indemnitor”) agrees to indemnify,
defend, and hold harmless the other Party and its elected officials,
agents, boards, commissions, employees and representatives (as
“Indemnitee”) from and against any and all claims, losses, liability,
costs, or expenses (including reasonable attorney’s fees) (hereinafter
collectively referred to as “Claims”) arising out of or in connection with
any grossly negligent act or willful misconduct of the Indemnitor, its
agents or employees, and of any subconsultant, its agents and
employees, in the course of the performance or non-performance of
any work under the provisions of this Agreement which results directly
or indirectly in the injury to, or death of any person or persons, and or
damage to property, or arising out of the failure of the Indemnitor, or
those acting under Indemnitor, to conform to any statute, ordinance,
regulation, law or court decree. The provisions of this Section shall
survive revocation and/or termination of this Agreement.



Continuance of Obligations. The responsibilities and obligations of
VMC, as stated in this agreement shall constitute a covenant running
with the land, and shall be binding upon VMC and its successors in
interest and assigns. VMC shall notify the City prior to when VMC
dissolves reorganizes or transfers its interest regarding any area or the
Project governed by this Agreement, or any portion thereof. VMC
agrees that it will not convey any area or improvement governed by this
Agreement to the public, to public use or to any Arizona political
subdivision or government entity, without the City's prior written
consent.

. Notice. All notices, consents, approvals and other communications
provided for herein or given in connection herewith ("Notices") will be
validly given, filed, made, delivered or served if in writing and delivered
personally or sent by registered or certified United States Postal
Service Mail, return receipt requested, postage prepaid to:

If to the City: City of Peoria
City Manager's Office
8401 West Monroe Street
Peoria, Arizona 85345

With a copy to: City of Peoria
City Attorney’s Office
8401 West Monroe Street
Peoria, Arizona 85345

If to Vistancia Maintenance Corporation :

With a copy to: Vistancia Maintenance Corporation

Jake Monday

Maintenance Director, Vistancia
29701 N Sunrise Pt. , Building B
Peoria, AZ 85383

Or to such other addresses as either Party may from time to time
designate in writing. Notices, given by mail, will be deemed delivered 48
hours following deposit in the U.S. Postal Service, in the manner set
forth above.

Service of any Notice by mail in accordance with the foregoing shall be
deemed to be complete three (3) days (excluding Saturday, Sunday,
and legal holidays) after the Notice is deposited in the United States
mail. Service of any Notice by overnight courier in accordance with the
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11.

12.

13.

14.

15.

foregoing shall be deemed to be complete upon receipt or refusal to
receive.

Cancellation. This Agreement is subject to cancellation for conflict of

interest without penalty or further obligation as provided by A.R.S. § 38-
511.

Governing Law. This Agreement is governed by and must be construed
and interpreted in accordance with and in reference to the laws of the
State of Arizona, without regard to its conflicts of laws provisions. Any
action to resolve any dispute regarding this Agreement shall be taken in
a state court of competent jurisdiction located in Maricopa County,
Arizona.

Resolution of Disputes. The Parties shall attempt to resolve all claims,
disputes, controversies, or other matters in question between the Parties
arising out of, or relating to, this Agreement ("Dispute”) promptly,
equitably, and in a good faith manner.

. Default. If the City or VMC defaults in the timely performance of its
obligations under this Agreement, the Party not in default (i.e., the
prevailing party) shall be entitled to recover court costs and reasonable
attorneys’ fees, as determined by a court, in any suit or proceeding to
enforce its rights under this Agreement. The foregoing shall not in any
way limit or restrict any right or remedy at law or equity, which would
otherwise be available to such Party in default.

Attorney's Fees. If legal action is brought by a Party because of a
breach of this Agreement or to enforce a provision of this Agreement,
the prevailing Party is entitled to reasonable attorney fees and costs as
determined by the court or other decision maker

Incorporation of Recitals. The recitals set forth above are incorporated
herein by this reference.

Authority to Enter into Agreement. Each Party represents and
warrants that the person(s) executing this Agreement on their behalf
has full right, power, and authority to execute this Agreement and
bind their respective Party hereunder.

Exhibit Amendments. This Agreement may be modified, amended or
revoked only by the express written agreement of the Parties hereto.
Entire Agreement. This Agreement constitutes the entire agreement
between the Parties and no understandings or obligations not expressly
set forth in this Agreement are binding upon the Parties.




16.

17.

18.

19.

20.

21.

22.

23.

Counterparts. This Agreement may be executed in counterparts, each
of which shall be deemed an original but all of which together shall
constitute one and the same instrument.

Section Headings. The Section headings contained herein are for
convenience in reference and not intended to define or limit the scope
of any provision of this Agreement.

Compliance with Laws. The Parties agree to comply with all Applicable
Laws that affect the Project, Improvements and rights-of-way as are
now in effect or as may hereafter be adopted or amended.

No Partnership. This Agreement and the transactions and
performances contemplated hereby shall not create any sort of
partnership, joint venture, or similar relationship between the Parties.

Severability. The provisions of this Agreement are severable to the
extent that if any provision is held unenforceable under applicable law,
the remaining provisions of the Agreement shall remain in effect, if the
intent of the Agreement can be accomplished.

No Third-Party Beneficiaries. This Agreement is solely for the benefit
of the Parties and does not create, nor shall it be construed to create,
rights in any third party unless expressly provided herein. No third patty
may enforce the terms and conditions of this Agreement.

Exhibits. All exhibits attached hereto as specified herein are hereby
incorporated into and made an integral part of this Agreement for all
purposes.

Force Majeure. Neither Party will be responsible for delays or failures
in performances resulting from acts beyond their control, and all dates
and time periods provided for in this Agreement shall be extended by
the duration of any delays resulting therefrom. These acts will include,
but not limited to, riots, acts of war, acts of terrorism, epidemics, labor
disputes not arising out of actions of the Parties, governmental
regulations imposed after the fact, fire, communication line failures, or
power failures. This section shall only apply to those acts which
commence after the Effective Date of this Agreement and shall in no
way apply to any act initiated, or on-going, prior to the Effective Date of
this Agreement

[SIGNATURES ON FOLLOWING PAGES]



IN WITNESS WHEREOF, the Parties to this Agreement have executed this
Agreement as of the date first set forth above.

CITY OF PEORIA

Henry Darwin, City Manager Date:

Attest:

Agnes Goodwine, City Clerk

Approved as to Form:

Emily Jurmu, City Attorney

Vistancia Maintenance Corporation:

By

Title: P olden

ACKNOWLEDGEMENT
STATE OF ARIZONA )
) ss.
County of Maricopa )

On this date, before me, a Notary Public, personally appeared
known to me or satisfactorily proven to be the person whose
name is subscribed to this instrument and acknowledged that he executed the same. If
this person's name is subscribed in a representative capacity, it is for the principal named
and in the capacity indicated.

Notary Public
My Commission Expires:




List of Exhibits

Exhibit 1 — Paving Plans for Vistancia — Jomax Rd Peoria, Az
Exhibit 2 — Dead End Treatment Concept

Exhibit 3- Project Length

Exhibit 4- Re-Plat of Map of Dedication Vistancia Phase 1A

Exhibit 5- Final Plat -Vistancia Village A Parcel G2 — Tracts A and H

Exhibit 6- Proposal/Contract



EXHIBIT 1

Vistancia North — Lone Mountain Paving Plans
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EXHIBIT 2

Lone Mountain Pkwy - Dead End Treatment Concept



EXHIBIT 2

Lone Mountain Parkway and 138™ Avenue
Dead End Treatment Concept
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EXHIBIT 3
Estimated Project Length



EXHIBIT 3

Lone Mountain Parkway dead End Treatment
Vistancia Village A Parcel G1—Tract C= 25' +51' =74’

ROW = 114’
Vistancia Village A Parcel G2 — Tract A=15", Tract H=25
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EXHIBIT 4
Final Plat Vistancia Village A Parcel G1
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EXHIBIT 5
Final Plat Vistancia Village A Parcel G2
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EXHIBIT 6
Contractor Proposal



EXHIBIT - 6

Date: 01/31/22

DBA Construation) Inc. Propasal No. PEOR21036-1

To: Charles Andrews, P.E.
Engineering Supervisor
Development and Engineering Department
City of Peorla

LONE MOUNTAIN DEAD END REVISION 1

To: Charles Andrews,
DBA Construction proposes {uniess otherwise noted) to furnish all labor, equipment, material and Incldentals necessary to

successfully complete the Items listed below. We thank you for the opportunity to provide you with a comprehensive
proposal for the above referenced project.

WORK ITEMS
NO. DESCRIPTION QrY  UNIT  UNIT PRICE EXTENSION
1. FURNISH AND INSTALL 3 TO 4 FOOT BOULDERS 14 EA S 42000 $§ 5,880.00
2. DEMO AND REMOVE WQOD BARRICADE 108 LF S 1500 $ 1,620.00
3, GRADING FOR GABIONS 270 SF S 11.00 $ 2,970.00
4 HAUL OUT DEBRIS 2 LOAD $ 41000 § 820.00
5. FURNISH AND INSTALL GABION BASKETS 20 LF & 25400 $ 22,860,00
5. INSTALL MAG 145 HANDRAIL 165 \F § 16500 $ 27,225.00
6. INSTALL STEEL GATE 1 EA § 975000 § 9,750.00
7. TRAFFIC CONTROL 5 DAY $ 46000 $§ 2,300.00
8. MOBILIZATION HANDRAIL 5UB 1 EA S 100000 $ 1,000.00
9. MOBILIZATION 2 EA S 350000 $ 7,000.00
10, SURVEY 1 s $ 160000 $ 1,600.00
11, POTHOLING 1 s § 265000 $ 2,650.00
12, CITY CONTINGENCY (ALLOWANCE) 1 ALLO § 13,825.00 $ 13,825.00
PROPOSAL TOTAL: 3 99,500.00
Assumptions

Our proposal Is based on the assumption that the followIng conditions exist on the project sfte:
4. Access to site to be provided for crews and equipment.
2. Boulders and gabion rock to be Saddleback Brown in color.

Clarifications .
Our proposal requires further clarification on these points In order to be considered:

1, Steel gate 17.5' wide and built per city provided detall, painted yellow.

2. Gabion barricade 3'x3'x120' single stack, set 3" deep on landscape fabric.
3, Taxes and bonds are Included.

4. Pedestrian access to land behind dead end to be closed during contruction.

Excluslons
Our proposal excludes the following lkems and were not considered during the preparation to this estimate:

1. Englneering
2. Materlal Testing

Regards,
Curtis Stuempfl
Estimator

P.O. Bax 63035 Phaenix, AZ 85082-3035 | 602.442.6767 ph | 602.442.0408 fx | dbaconstruction.net | pg.1




Lone Mountain Dead End

Job Budget Cost Summary
COST TOTAL
Permanent Materials $ B,343.32 § 8,343.32
Labor $ 1392399 §$ 13,923.89
Labor Burden {(33%) 33.0% § 459492 $ 4.594,92
Equipment $ 8,756.28 $ 8,756.28
Sub Contractors $ 3401289 § 34,012.89
General $ 1390521 §  13,905.21
$ 83,536.61
Overhead & Profit (10.5%) 10.5% $  8771.34
Sub Total $ 92,307.95
Payment & Performance Bond 1.4% $ 1,292.31
insurance 1.0% $ 923.08
Sub Total $ 9452334
Tax (Az, County, City) 5.265% $ 497665
[ TOTAL: $99,500.00 |

12/30/21






