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Tuesday, September 19, 2017
City Council Chamber
8401 West Monroe Street
Peoria, AZ 85345

Special Meeting
5:00 P.M. Convene

Roll Call
Consent Agenda

CONSENT AGENDA: All items listed on the Consent Agenda are considered to be routine or have been previously
reviewed by the City Council, and will be enacted by one motion. There will be no separate discussion of these items
unless a Councilmember so requests; in which event the item will be removed from the General Order of Business,
and considered in its normal sequence on the Agenda.
 
Consent

1 C. Authorization to Hold an Executive Session

Discussion and possible action to authorize the holding of an Executive Session for
the purpose of discussions or consultations with designated representatives of the
public body and/or legal counsel in order to consider its position and instruct its
representatives regarding:

(a) Labor negotiations with the Peoria Police Officers Association (PPOA) and
American Federation of State, County, and Municipal Employees (AFSCME)
Local 3282 regarding the salaries, salary schedules, or compensation paid in
the form of fringe benefits of employees of the public body pursuant to ARS 38-
431.03.A.5.

Adjournment
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Executive Session
Convene immediately following Special City Council Meeting

Executive Room, City Council Chamber
 

Under the provisions of A.R.S. 38-431.02 there will be a CLOSED EXECUTIVE SESSION.

Executive Session Agenda

2. An Executive Session for the purpose of discussions or consultations with
designated representatives of the public body and/or legal counsel in order to
consider its position and instruct its representatives regarding:

(a) Labor negotiations with the Peoria Police Officers Association (PPOA) and
American Federation of State, County, and Municipal Employees (AFSCME)
Local 3282 regarding the salaries, salary schedules, or compensation paid in
the form of fringe benefits of employees of the public body pursuant to ARS 38-
431.03.A.5.

The above-named Public Body of the City of Peoria, Arizona will convene into Executive Session pursuant
to A.R.S. 38-431.03 for those items listed on the agenda. Only those persons who are:

Members of the Public Body, or
Officers of the City that are required to attend, or 
Those individuals whose presence is reasonably necessary for the Public Body to carry out its
Executive Session responsibilities as determined by the City Attorney may be present during the
Executive Session.

All persons who remain present during the Executive Session are reminded that the business conducted in
Executive Session, including all discussion taking place herein, is confidential and may not be disclosed to
any person, except as permitted by law.

Arizona Open Meeting Act:

Arizona law requires that persons who are present in an executive session receive instruction regarding the
confidentiality requirements of the Arizona Open Meetings Act. Minutes and discussions made during
executive sessions are confidential and may not be disclosed to any party, except:

Members of the Council, 
Appointees or employees who were subject of discussion under the personnel item
subsection of the Open Meetings Act, 
County Attorney or Attorney General pursuant to an investigation of a violation of the Open Meetings
Act, and
Arizona Auditor General in connection with an audit authorized by law.

Any person who violates or who knowingly aids, agrees to aid, or attempts to aid another person in violating
the Arizona Open Meetings Law may be punished by fine of up to $500.00 per violation and/or by removal
from public office.
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Study Session
Convene immediately following Executive Session Meeting

Roll Call
Study Session Agenda

Subject(s) for Discussion Only

3. Sign Code Update, Zoning Ordinance Text Amendment

Adjournment

Regular Meeting
7:00 P.M. Convene

Pledge of Allegiance
Roll Call
Final Call to Submit Speaker Request Forms

Consent Agenda
CONSENT AGENDA: All items listed on the Consent Agenda are considered to be routine or have been previously
reviewed by the City Council, and will be enacted by one motion. There will be no separate discussion of these items
unless a Councilmember so requests; in which event the item will be removed from the General Order of Business,
and considered in its normal sequence on the Agenda.
 
Consent

4 C. Disposition of Absence
Discussion and possible action to approve the absence of Councilmember
Binsbacher from the Regular City Council Meeting held on September 5, 2017.
 

5 C. Minutes
Discussion and possible action to approve the September 5, 2017 City Council
Meeting minutes.
 

6 C. Benevilla Grant Application, Gila River Indian Community, State Shared
Revenue Grant Program
Discussion and possible action to adopt RES. 2017-97 in support of Benevilla’s grant
proposal and awarded funds from the Gila River Indian Community State Shared
Revenue Grant Program.  
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7 C. Intergovernmental Agreement, Arizona Water Bank Authority, Purchase Long-
Term Storage Credits
Discussion and possible action to: (a) approve an Intergovernmental Agreement with
the Arizona Water Banking Authority; and (b) approve an appropriation adjustment not
to exceed $820,083.
 

8 C. Resolutions Ordering the Sale of City of Peoria Pledged Transportation Tax
Revenue Refunding Obligations and City of Peoria Pledged Excise Tax/State
Shared Revenue Refunding Obligations
Discussion and possible action for: (a) consideration and possible adoption of RES.
2017-101 approving the sale and execution and delivery of pledged Excise Tax/State
Shared Revenue refunding obligations, evidencing all the interests of the owner
thereof in a purchase agreement, to prepay a city lease agreement, which financed a
portion of the costs of the community theater; approving the form and authorizing the
execution and delivery of necessary documents; delegating authority to the City
Manager and Chief Financial Officer or Deputy Finance Director to determine certain
matters and terms with respect to the foregoing; authorizing the taking of all other
actions necessary to the consummation of the transactions contemplated by this
resolution and declaring an emergency; and (b) consideration and possible adoption
o f RES. 2017-102 approving the sale and execution and delivery of pledged
Transportation Tax revenue refunding obligations, evidencing all the interests of the
owner thereof in a purchase agreement, to prepay a prior purchase agreement, which
financed certain street and roadway improvements; approving the form and
authorizing the execution and delivery of such necessary documents; delegating
authority to the City Manager and Chief Financial Officer or Deputy Finance Director
to determine certain matters and terms with respect to the foregoing; authorizing the
taking of all other actions necessary to the consummation of the transactions
contemplated by this resolution and declaring an emergency.
 

9 C. Life in Christ Lutheran Church Annexation, Northwest Corner 75th Avenue and
Banff Lane
Discussion and possible action to adopt ORD. 2017-41 approving the annexation of
approximately 95,334 square feet (2.18 acres), located at the northwest corner of
75th Avenue and Banff Lane.
 
 

10 C. Land Acquisition, 99th Avenue and Northern Avenue
Discussion and possible action to: (a) approve the Real Estate Purchase Agreement
authorizing the acquisition of the vacant land north of the northwest corner of 99th
and Northern Avenues;  and (b) approve a budget transfer in the amount of $80,000
from the UT00326 - Water Meter Replacement Program account to the UT00329-
Reclaimed Water Booster Land Purchase at IPS account. 
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11 C. Abandonment of City Interest, Sewer Line Easement, Arrowhead
Entertainment Center Tract M-1
Discussion and possible action to adopt RES. 2017-98 abandoning the City’s
interest in a portion of a Sewer Line Easement per the Replat of Lot 10 and Tract M
of Arrowhead Entertainment Center as recorded in Maricopa County Recorder Book
583 Page 39.
 

12 C. Abandonment of City Interest, Federal Patent Easement, 9413 West El Cortez
Discussion and possible action to adopt RES. 2017-99 declaring an emergency to
abandon City interest in a portion of a Federal Patent Easement as recorded in
Maricopa County Recorder Docket Number 3424 Page 11.
 

13 C. Dedication of Public Roadway, Northern Avenue west of 85th Avenue
Discussion and possible action to adopt RES. 2017-100 authorizing the City
Manager to execute the Dedication of Public Roadway.
 

14 C. Replat, Fourth Amended Plat of a Condominium Final Plat of CV
Condominiums Phase One, Lake Pleasant Parkway and Cibola Vista Drive
Discussion and possible action to approve the Replat, Fourth Amended Plat of a
Condominium Final Plat of CV Condominiums Phase One, located at Lake Pleasant
Parkway and Cibola Vista Drive, subject to stipulations.
 

15 C. Replat of Building 6 - Units 69-72, Olive Business Park, Olive Avenue and
Loop 101
Discussion and possible action to approve the Replat of Building 6 - Units 69-72,
Olive Business Park, located at Olive Avenue and Loop 101, subject to stipulations.
 

16 C. Replat, Parcel 6 of Cibola Vista, Lake Pleasant Parkway and Cibola Vista Drive
Discussion and possible action to approve the Replat, Parcel 6 of Cibola Vista,
located at Lake Pleasant Parkway and Cibola Vista Drive, subject to stipulations.
 

17 C. PUBLIC HEARING - Liquor License, Pho for Days, 15703 North 83rd Avenue,
Suite #100
Discussion and possible action to recommend approval to the State Liquor Board for
a New Restaurant Liquor License (Series 12) for Pho for Days, located at 15703
North 83rd Avenue Suite #100, Peter H. Schelstraete, Applicant, LL#20018541.
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Regular Agenda

New Business
18 R. PUBLIC HEARING - Cross of Glory Church Annexation, 101st Lane and

Jomax Road
PUBLIC HEARING: RE: Annexation of approximately 7.52 acres of privately
owned property located south of the intersection of 101st Lane and Jomax Road.
 
Staff Report:
Open Public Hearing:
Public Comment:
Close Public Hearing:
 
COUNCIL ACTION:  
No Council action required.
 

19 R. PUBLIC HEARING - Rezoning, Hidden Paradise Estates, Planned Area
Development, 79th Avenue and Williams Road
PUBLIC HEARING: RE: A request to rezone approximately 77.68 acres of property,
generally located at the northeast corner of 79th Avenue and Williams Road from
Single Family (R1-35) to the Hidden Paradise Estates Planned Area Development
(PAD) District (case Z13-0008).
 
Staff Report:
Open Public Hearing:
Public Comment:
Close Public Hearing:
 
COUNCIL ACTION:
Discussion and possible action to concur with the Planning and Zoning Commission's
unanimous recommendation and adopt ORD. 2017-42 approving the rezoning of
approximately 77.68 acres of property, generally located at the northeast corner of
79th Avenue and Williams Road from Single Family (R1-35) to the Hidden Paradise
Estates Planned Area Development (PAD) District.

Call To The Public (Non-Agenda Items)
If you wish to address the City Council, please complete a Speaker Request Form and
return it to the clerk before the call to order for this meeting. The City Council is not
authorized by state law to discuss or take action on any issue raised by public comment until
a later meeting.

Reports from City Manager
20. Council Calendar
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21. Reports

A. Drowning Prevention Coalition of Arizona Corporate Award for Drowning
Prevention

Reports from City Council

Reports from the Mayor
Adjournment
 
NOTE: Documentation (if any) for items listed on the Agenda is available for public
inspection, a minimum of 24 hours prior to the Council Meeting, at any time during regular
business hours in the Office of the City Clerk, 8401 W. Monroe Street, Room 150, Peoria,
AZ 85345.
 

Accommodations for Individuals with Disabilities. Alternative format materials, sign language interpretation and
assistive listening devices are available upon 72 hours advance notice through the Office of the City Clerk, 8401
West Monroe Street, Peoria, Arizona 85345 - Phone: (623) 773-7340 or FAX (623) 773-7304. To the extent
possible, additional reasonable accommodations will be made available within the time constraints of the request.
The City has a TDD line where accommodations may be requested at: (623) 773-7221.

Public Notice
In addition to the City Council members noted above, one or more members of the City of Peoria Boards and
Commissions may be present to observe the City Council meeting as noticed on this agenda.
 
City Council Meetings can be viewed live on Channel 11 (Cox Cable) and are available for viewing on demand at
https://www.peoriaaz.gov/government/mayor-and-city-council/city-council-videos
City Manager
Jeff Tyne

City Clerk
Rhonda Geriminsky
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CITY OF PEORIA, ARIZONA
COUNCIL COMMUNICATION Agenda Item: 3. 

Date Prepared:  8/21/2017  Council Meeting Date: 9/19/2017

TO: Jeff Tyne, City Manager 

THROUGH: Andy Granger, Deputy City Manager 

FROM: Chris Jacques, AICP, Planning Director 

SUBJECT: Sign Code Update, Zoning Ordinance Text Amendment 

Purpose:

This study session is being held in order to provide an update to the City Council and
receive feedback regarding progress on the Sign Code Modernization project, including a
proposed draft code.

Background/Summary:

In collaboration with the relevant City departments, the Planning Division has undertaken an
extensive project to modernize Article 21-827 (“Signs”) of the Zoning Ordinance, otherwise
known as the Sign Code.
 
The project was initially introduced to City Council at the March 1, 2016 City Council Study
Session and an update was provided at the December 6, 2016 City Council Study Session. As
previously indicated, the Sign Code has not been comprehensively updated since 1989 when it
was approved by the Mayor and City Council by Ordinance 89-07. The City of Peoria has since
tripled in population and legal and industry best practices related to signage have changed as
well. The briefing memo, attached as Exhibit A, provides an overview of many of the significant
changes to the code and describes some of the legal and policy concepts that have shaped the
draft code. The Errata Sheet attached as Exhibit B, describes comments received from
stakeholders, as well as staff responses. In addition to the written comments received, staff has
considered informal suggestions and comments that were received prior to and during this
process. The current proposed draft of the sign code is attached as Exhibit C.

Narrative:

As noted, this is an informational item only and no action will be taken by City Council at this
time. Planning Staff will be available to answer any questions that the Council may have.
 
It is anticipated that this item will be brought back to City Council for formal consideration and
recommendation at a later date, potentially October 17, 2017 depending on the discussion and



guidance provided at this Study Session.

ATTACHMENTS:

Sign Code Briefing Memo
Exhibit B - Errata Sheet
Exhibit C - Draft Sign Code

Contact Name and Number:  

Melissa Sigmund, AICP, Principal Planner (623) 773-7603



City of Peoria 
PLANNING AND COMMUNITY  

DEVELOPMENT  

9875 North 85th Avenue 

Peoria, Arizona 85345 

TTTT  623.773.7200 

F F F F  623.773-7233 

planning@peoriaaz.gov 

Memorandum 
 

Re: Sign Code Modernization Project 

Project Purpose: 

Comprehensive update of the “Signs” section of the Zoning Ordinance. 

• Sign code has not been thoroughly revised since 1989. 

• 2015 Reed v. Town of Gilbert Supreme Court decision necessitated changes to regulatory 

structure for signage. 

  

Background: 

2015 Reed v. Town of Gilbert Supreme Court decision 

• The Town of Gilbert regulated temporary signs based on their message or sign content. 

Example: different requirements/allowances for real estate signs vs. signs advertising religious 

services/events. 

• Supreme Court ruling bottom line: sign regulations can’t be content-based, i.e. the sign code 

can’t regulate or distinguish signs based on the signs’ messages or images – what the sign 

“says”.   

• First Amendment protections: signs are considered speech and therefore regulations must be 

narrowing tailored to impact speech as little as possible while achieving “compelling” or 

significant government interests. 

• Cities can regulate signs based on other factors such as: 

o safety 

o aesthetics  

o size 

o portability 

o materials 

o lighting 

• AZ Attorney General Opinion: Reed does not impact ARS regarding political signs. 

 

Key Project Goals: 

• Remove content-based regulations in order to comply with the Reed v Town of Gilbert Supreme 

Court decision. 

• Increase the user-friendliness of the new code for all users, including the public, businesses, 

signage professionals, and staff.   

• Facilitate effective communication through signage while creating a functional and aesthetically 

appealing environment. 

 

Significant Differences in New Code:  

Technical/functional 

• The document has been simplified.  The number of pages has been cut in half from 48 to 

approximately 24. 



  

• Dense text has been replaced with easy-reference tables, including illustrations. 

• The number of sign types has been reduced significantly (from 33 to 15 permanent + 4 

temporary sign types) and remaining sign types have been revamped. 

• To address Reed and content-neutrality, signs have been classified and organized by 

characteristics such as placement and orientation (e.g. free-standing, projecting from a building 

wall, in a window, etc.) and site attributes (e.g. sites with drive-through uses). 

 

Policy –Council/Community Preference –Community Character & Quality of Life 

• Political Signs 

o State law requires cities to allow political signs in the right-of-way during the period 60 

days before a primary election until 15 days after the general election.   

o City Council previously decided to extend this to 90 days prior to a primary election. 

o In order to comply with content-neutrality requirements, the new code would allow ALL 

signs, displaying non-commercial messages, meeting the size and placement 

requirements will be allowed in the right-of-way during this time frame.  No permit will 

be required.   

� The non-commercial message clause was deemed appropriate and legally 

defensible by the CAO.   

� Previous Supreme Court rulings have differentiated between commercial and 

non-commercial speech, providing greater protection for non-commercial 

messages. 

 

• Resident Right-of-Way Signs (i.e. Open House/Realtor Signs) 

o This new sign type would accommodate the type of signs often used 

for yard sales and open houses.  Peoria residents and owners of 

residential property in the city would be allowed to display up to 

four small signs (max 3ft H, 6sf in area) in the right-of-way for up to 

four days, four times per year.  No permit would be required. 

 

• Yard Signs 

o 1 sign, max 3ft H, 3sf in area, allowed for up to 3 months at a time, no permit required.  



  

• Temporary Signs for Undeveloped Properties (i.e. Off-Site 

Subdivision Directional/off-site home builders signs) 

o 1 sign allowed for undeveloped parcels > 1acre, + 1 

additional sign for every 600 lf of street frontage 

o Max. 8ft H, 32sf in area 

o Allowed for 1 year, may be renewed twice for up to 3 

years total, sign permit required. 

o Signs must be placed a minimum of 100ft away from all other signs of this type. 

 

• New Subdivision (i.e. On-Site Subdivision Advertising)  

o 1 sign per street frontage 

o 32sf/sign for most developments, for 

developments 150ac+ 32sf/sign on interior 

streets, 96sf on perimeter streets 

o Allowed for up to 3 years or when all subdivision 

lots are sold, whichever comes first. 

 

• “Snipe Signs” (i.e. illegal/rogue signs) 

o These small signs, often placed in the right-of-way 

are currently illegal. 

o They will continue to be illegal, unless they follow 

“Resident Right-of-Way Sign” requirements, 

including having name and phone number of the 

individual posting the sign. 

 

• Projecting Signs –new allowance for projecting 

signs, including under-awning, blade, and 

shingle signs that can be pedestrian-oriented 

and enhance the streetscape.  

 

• Vehicle Signs –Signs on vehicles will only be allowed for vehicles consistently used in normal 

daily business, not for vehicles permanently 

parked on a site but not driven.  Business 

vehicles will need to be parked either out of 

view of the right of way or as far from the 

right-of-way as feasible.  

 



  

• Sign Walkers –Sign walkers, AKA sign spinners, sign flippers, or human billboards: a permit will 

no longer be required.  Some location requirements remain for safety, however number of sign 

walkers per business have been removed and hours have changed from matching the business 

to daylight only. 

 

• Free-standing Monument Signs –creation of a hierarchy of monument signs so that all non-

residential properties are allowed some form of monument sign.   

o Recognition that larger commercial centers and uses on parkways and major roads have 

needs for taller/larger signs  

Examples: 

 

     Primary Monument             Minor Monument                   Internal Monument 

  

 

 

 

 

 

 

  

• Building Signs 

o Non-residential uses will be permitted up to 33% 

more sign area for Building Wall Signs 

o Creative designs such as signage mounted on 

the edge of a canopy will be explicitly permitted. 

 

• Freeway Signs 

o Allowances for Freeway Signs with smaller frontages (600 linear feet instead of current 

1,320 linear feet minimum) 

o Slightly larger allowances for height and size, to increase freeway visibility. 

 

• Old Town A-Frames 

o Max 6 square feet in area, 3 feet in height 

o Signs must be removed at the close of 

business each day. 

 

8-16 ft max 

6-12 ft 

max 

3 ft max 



Section / Page 
No. 

Comment(s) Response

34.2 ¶ 3 & 5

signs regulated as to appropriate use and the property they are on, to determine this content would be 
a factor

Sign content will not be used to determine context appropriateness, rather 
the nature of the use (i.e. residential, non-residential, or special 
circumstances such as a property that is listed for sale.) on the site will 
determine factors such as size and placement of signs

34.2 ¶ 4 
Signs not expressly allowed in Article 34 are automatically not allowed. What is the compelling 
government interest.  Doesn't appear to be narrowly tailored.

Removed

32.2 ¶ 6

Sign compativle with land use.  How will this be determined?  Seems there will be some content based 
decision making.

Sign content will not be used to determine context appropriateness, rather 
the nature of the use (i.e. residential, non-residential, or special 
circumstances such as a property that is listed for sale.) on the site will 
determine factors such as size and placement of signs

34.4¶ A

Reasonable repairs.  If damage exceeds 50% of reproduction cost according to an appraiser.  Shouldn't 
this be cost per expert or sign maker?  I'm thinking of fluctuating appraisal vs. market costs.  
Additionally, appraisal addes unnecessary expense to an already expensive sign repair/replacement.  
What about long time businesses whose sign is their brand?  Would they be forced to essentially 
change their brand?

This has been modified to allow cost to be determined by a licensed 
appraiser or by fair market cost.  This section recognizes reasonable limits 
on non-conforming uses.  Because many of the new allowances are more 
generous than existing signage provisions, the number of new non-
conforming signs created by this code adoption will be extremely minimal. 

34.4 paragraph B This is an unclear paragraph This paragraph has been modified to increase clarity.

34.6 paragraph K 
Signs in the existing and future right-of-way are prohibited.  Appears to violate ARS 16-1019 C-1 Signage during political seasons has been permitted per ARS 16-1019 C-1  

and exceeds the minimum time frame provided per this section.

34.6 paragraph N:

 Signs on vehicles.  Vehicle parked must not be visible on the right of way.  I interpret this to mean 
vehicles with signs cannot be parked at curbs, on driveways, or in parking lots near a public 
street/sidewalk.  Seems a problem.  Once again, what is the government compelling interest?  
Additionally, it seems to disallow moving vehicles displaying signs when read in conjunction with 34.2 
paragraph 4.

This section applies to vehicles parked at the business location.  For 
instance, a vehicle operated by a flower shop when parked at the flower 
shop location whould need to be parked as far from the right of way as is 
feasible (regardless of the content of the signage on the vehicle -it could 
choose to advertise for a candy shop or wireless provider).  Feasible may 
mean in the parking spaces assigned by the shopping center for the flower 
shops use or in a small center, those parking spaces farthest away from the 
right of way.  The intent is to meet the purposes of this section as 
described in 34.2. 

34.7 paragraph G

Original art displays only if approved by Peoria Arts Commission. Very broad and seems to impede the 
ability of homeowners or businesses to display art without city permission. Not narrowly tailored, what 
is the compelling government interest? Unnecessarily infringes on speech/expression.

Originally Art Displays specifically refer to media applied to building walls, 
most commonly encompassing murals.  Because that majority of building 
facades require Design Review approval (Non-residential and new 
residential buildings in developments of 10+ lots), this is actually less 
restrictive than the current requirements and creates a mechanism for 
formally allowing the installation of wall murals outside of the architectural 
Design Review processes, which are not well adapted to address works of 
visual art such as these.

34 Table 1B Non-residential awning. Verbiage says 80% awning face, but picture shows more coverage. Limitation changed to 100% of awning face

34 Table 3D

Residential window sign with non-commercial message only. DB’s with home offices and no other are 
required by DRE to have a sign at the entrance. With the advent of virtual offices, this would prevent 
licensees who are brokers from living and doing business in Peoria. Virtual offices do not have client 
traffic. Businesses with client traffic are already addressed in your residential and commercial zoning 
codes.

Home based businesses are not permitted to display business signage per 
the Home Occupation limitations in the Zoning Ordinance.  Permanent Real 
Estate offices are not permitted as home occupations.  Home offices are 
allowed, although no business signage may be displayed.

Sign Code Modernization Project - Errata Sheet of Written Comments 



34 Table 4B

Neighborhood signs. One per neighborhood entrance. Only one sign at entrance is unlikely to 
adequately direct traffic to the open house. Leading people into a subdivision and then not directing 
them to the property is not advantageous to anyone and simple serves to upset property owners, those 
attempting to find the property and the neighbors who are asked for directions. In developments like 
Vistancia or West Wing this unnecessary regulation would dramatically impair the efficacy of open 
houses, garage sales and other neighborhood events. What is the compelling government interest? This 
does not seem to be narrowly tailored.

This sign type has has been allowed to create opportunities to display 
messages within a residential neighborhood while the limited quantity 
balances the goals of maintaining the character of neighborhoods and 
creating a convenient, attractive, and harmonious community.  

34 Table 4C

Non Residential special promo signs. We do not see the compelling government interest in limiting 
number of times a year and requiring permits. The A-frame signs are frequently used since the retail 
centers have little or no visibility from the street. In addition, there are several brokerages who share 
space with lenders or title companies. Due to the limitation on building signage, these businesses often 
place A-frame signs in public view so that people know their location. Limiting to 1 A-frame in these 
areas is not effective for the business.

The limitation of 4 times a year seems arbitrary and unnecessary. Businesses conduct several 
promotions throughout the year for varying reasons. Limiting business to 4
 
promotional events seems to be an unnecessary intrusion into the business owners right to conduct 
business.

On busy streets, these A-frame signs help to efficiently and safely lead traffic to its destination. 
Frequently retail center monument signs are too small to have all tenants clearly visible to the roadway 
traffic.

This sign type has been allowed to create opportunities for uses in non-
residential districts to display messages on sign materials that are 
potenitally less durable and less expensive for limited durations to lower 
barriers to effective communication, which may be of particular concern to 
small businesses.  However, this is balanced against the purposes and 
intent of the ordinance in creating a convenient, attractive, and 
harmonious community.  Permits are required in order to allow review of 
proposed signs and ensure public safety.  For example, signs have been 
properly fastened to walls and contain appropriate wind cuts (banners), A-
frames are not blocking ADA required pedestrian walkways or blocking 
visibility triangles for safe vehicular movement, and flags are located 
outside of visibility triangles, required easements, and right of ways.   If a 
brokerage is sharing space, they may negotiate the rights to building 
signage in their lease/sub-lease agreement.  The City would not restrict 
them from using Building Signage. Building signage may be divided up by 
the occupants of a suite at their own discretion. 

34 Table 34D

Properties listed for sale, lease or rent. Sign limited to while property is listed. What about For Sale by 
Owner properties? This goes to basic property rights. Property owners should not be required to list 
their property with a licensed real estate agent/broker if they do not wish.
Property owners have the right to advertise their property for sale or lease with no permits required, 
limits on time or unnecessary restrictions on sign placement. The limitation of one sign assumes the 
only place to effectively advertise a property is on the front footage. Frequently signs will be placed in 
other areas of the property in order to get maximum exposure. An example would be properties 
backing up to a community park, golf course or other amenity. Properties that front more than one 
community entrance also take advantage of this by placing signage visible to passersby.
If there is to be a time limitation, it should reflect the reality of a market driven   business. Perhaps 
something like: “as long as property is actively marketed, within 5 business days of listing termination, 
or within 5 business days of successful completion of the lease or sale transaction” Agents who use sign 
companies require adequate time for the sign company to complete the ordered task. Still goes to 
compelling government interest as an issue.

This sign type does not specify the manner of listing or require listing on 
the MLS. Properties listed for sale by owner would be considered listed for 
sale and therefore would be allowed this sign type.  The limitation on the 
number of signs speaks to the purposes and intent of the code.  The 
timeframe for display has been extended to the later of 10 days after the 
end of listing or completion of lease/sale transaction. 

34 Table 4E

Election Season, non-commercial messages.  Still treating signs differently based on content.
Duration timeline does not address period prior to primary election, only general. Businesses need 
signs year around, not just at election time. Signs are still one of the most inexpensive and effective 
advertising tools business has, particularly small business.

Non-commercial speech and commercial speech may be regulated 
differently.  Timeframes have been corrected.  These signs are limited to 
non-commercial messages.

34 Table 4E

Residential Right of Way signs Shows a directional and stipulates must have a permit and is limited to 4 
times/year. Since these signs could be used to direct people to events like open houses, the property 
owner and/or their agent should be able to get the permit. We question the necessity of a sign permit 
at all. What is the compelling government interest? This appears to be content based and an 
infringement of free speech.

permit requirement has been removed.  The image is an example of the 
type of message that may be conveyed, it is not exclusive.  The sign could 
also display a non-directional message such as "happy birthday John".  



34.5

Electronic Message Board.  It is not clear in the code if this sign type is allowed and if so under what 
conditions.  We recommed that electronic message centers be allowed with reasonalb estandars in 
commercial and industrial or employment districs.  This sign type provides economic benfits to the 
business community.

Electronic message boards area a form of changeable copy sign. In 
accordance with Arizona Administrative Code, changeable copy signs are 
permitted for gas station monuments. 

34.5
Flashing.  Two changes per hour is not considered a flashing sign. Typically flashing is deals with rapid 
intermittent changes in illumination of around two seconds or less. 

Noted.  This is Peoria's definition based on community characteristics and 
values.

34.5

Grand Opening/New Business Sign. This type of sign description is content regulation since the City 
would need to read the content to determine compliance.

This is not content based regulation as the content of the sign is not 
relevant.  The business/user of the location at which the sign is displayed 
must have received a valid business license within the past six months.  If a 
valid business license has been issued for the address in question within 
the past six months the sign would be allowable.

34.6.A Why is a cabinet sign over 6 square feet a prohibited use? Regulation of asthetics is a legitmate government purpose.

34.6.B

Changeble copy signs.  As noted earlier the only section of this code that addresses this sign type is 
under flashing. Also this sign type appears to be allowed under a gas station price changer.  

This appears to be a comment.  A definition is provided for changeable 
copy.  Changeable copy is prohibited unless specifically permitted.  
Changeable copy is specifically permitted for Gas Station Monuments 
(regardless of sign copy) in accordance with Arizona Administrative 
Statutes

34.6.C

 Neon and similar tube type lighting.  Why is neon not allowed? Many end user desire a retro look and 
neon is an excellent vehicle to accomplish this. Neon is also now very energy efficient and has a long 
life.  

Regulation of asthetics is a legitmate government purpose. 

34.6.J.

What width pole cover is required? This has been simplified to read as "pylon or pole signs over 3 feet in 
height".  The intent is that signs over 3 feet must meet the definition of a 
monument sign, which has a base that is at least 50 % of the width of the 
sign.

34.9.B.2.

All illuminated signs shall be limited to a brightness of .3 foot candles above ambient lighting. This 
standard was developed for electronic message centers only and is not applicable to static signs.  

All illuminated signs, including static signs may cast light in a manner that 
negatively impacts adjacent properties.  With increased use of LED light 
sources, which are desirable for their energy-saving characteristics but may 
generate a much more brightly illuminated sign, regulations of sign lighting 
are needed.  Measurement using foot candles instead of NITs allows for 
sign companies, sign users (such as businesses), and code enforcement 
officials to easily measure and monitor compliance with inexpensive  
hardware or free smartphone software.

34 Table 1F We recommend that this sign type be at least 12 sq. ft.  Changed.

34 Table 2 A

Freeway signs maximum height.  45 ft. should be above the adjacent freeway grade. Otherwise this sign 
type will not be safely viewed given the distance and speeds.  

This will be considered, however the additional height above the grade 
from the base of the sign is a concern, given adjacent landuses.  This could 
place considerablly taller signs in relatively close proximity to nearby 
residential uses and degrade vistas for a larger number of residents and 
commercial properties given the significantly lower maximum heights of 
buildings in most zoning districts.

34 Table 2 A

Freeway signs max sign area. Minimum area should be at least 400 sq. ft. as indicated by studies in the 
attached UDA model code. Also jurisdictions allow additional allowances for freeway signs such as 
Mesa 750 sq. ft and Mesa is 500 sq. ft.  

This is the larger of the two sizes of freeway monuments currently allowed.  
In addition, the proposed code increases the allowances freeway signs with 
smaller freeway frontage, decreasing the required frontage from 1,320LF 
to 660LF so that additional properties can utilize these signs.  



34 Table 2 B

Primary monument sign.  We recommend that the larger monument signs be allowed at least 75 sq. ft. 
which is supported in the attached UDA model code on page 27.

48 SF is the current allowable size.  The total number of monument signs 
has been increased for signs creating a hierarchy of signage so that all 
desired messages do not need to be conveyed on any single sign. 

34 Table 2 C

Minor Monument Sign.  For these signs to function safely the sign area should not be reduced from 48 
sq. ft. The speed limits and ROW warrant a larger sign area as noted in the UDA model code.  

The sign size has not been reduced, it does not currently exist.  These 
secondary monuments are intended to provide additional opportunities 
for messages.  

34 Table 2 D

Internal Center Sign.  Why limit the number when these signs are designed to assist with on-site 
wayfinding? Many sites will require more than 1 per 5 acres.  

These may be used for wayfinding, however they may include any 
message, including advertising.  In addition, the placement of an unlimited 
number of these signs on a site may lead to visual clutter and negatively 
impact other site features such as landscape areas, trash enclosures, and 
pedestrian walkways.   

34 Table 3 A

Drive-thru Sign. We recommend the max height be at 7’. We recommend that this allowed area be at 
least 40 sq. ft.

The 6' max height is consistent with the placement and visibility adjacent 
to drive-through lanes.  The 36SF sign area is an increase over the current 
30 SF allowance.

Table 3 B

Gas Station Monument Sign. Does this allow for electronic message centers?  Additional standards are 
needed for this sign type such as: automatic dimming, additional criteria for illumination standards. See 
the attached illumination standards for electronic message centers. 

Changeable copy does include electronic message centers.  Al illuminated 
signs are limited to .3 foot candles above ambient lighting, thereby 
regulating perceived brightness.

Table 4 C

Special Promotion.  Are these signs only allowed for a special promotion? This appears to be content 
regulation since the city would need to look at the sign copy to determine compliance. We suggest that 
these signs be regulated by type, i.e. banner and a-frame signs.  

These signs may be used to convey any message.  The naming convention 
is intended to convey a common circumstance in which they may be used 
and that is familiar to many users of our sign code.  These signs are 
grouped together to provide a range of options to users without requiring 
them to navigate through each sign type separately or to obtain separate 
permits for signs that are frequently used in conjunction.  

Table 4 E
Grand Opening/New Business Sign. This is content regulation and should be regulated by sign type. see errata comment response #18
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Signs  
21-827 Applicability  

21-828 Purpose    

21-829 Severability    

21-830 Nonconformity and Modification    

21-831 Definitions    

21-832 Prohibited Signs    

21-833 Authorized Signs, All Zoning Districts – No Permit Required 

21-834 General Provisions  

21-835 Permanent Sign Types    

21-836 Temporary Sign Types 

21-837 Administration 
  

21-827 Applicability 
Any sign erected, altered, or maintained after the effective date of this Article shall conform to the 
following regulations Where other regulations apply, such as property located within an approved 
Planned Area Development (PAD) or Planned Community District (PCD), or where property is subject to 
an approved Comprehensive Sign Plan (CSP) existing at the time of the adoption of this Ordinance, the 
time, place and manner provisions of said PAD/PCD or CSP shall apply. Whenever an approved PAD/PCD 
or CSP is silent on a matter relating to signage, the provisions of this Chapter shall apply to the extent 
that such provisions are not in conflict with the provisions of the approved PAD/PCD or CSP. 

 

21-828 Purpose 
Signs perform an important function in identifying and promoting properties, businesses, services, 
residences, events, and other matters of interest to the public, however they may obstruct views, distract 
motorists, displace alternative uses for land, and pose other problems that legitimately call for regulation.   

A. The purpose of this Article, referred to herein as the Sign Code or Code, is to regulate the size, color, 
illumination, movement, materials, location, height and condition of signs placed on private 
property for exterior observation, thus ensuring the stability of the community, the character of the 
various neighborhoods, the creation of a convenient, attractive and harmonious community, 
protection against destruction of or encroachment on historic convenience to citizens, and 
encouraging economic development.  This article allows adequate communication through signage 
while encouraging aesthetic quality in the design, location, size and purpose of all signs.  This article 
must be interpreted in a manner consistent with the First Amendment guarantee of free speech. 

B. The intent of this Article is to regulate signs within the City of Peoria to ensure that they are 
appropriate for their context, in keeping with the appearance of the affected property and 
surrounding environment, and protective of the public health, safety, and general welfare.  These 
regulations do not regulate every form and instance of visual communication that may be displayed 
anywhere within the jurisdictional limits of the City of Peoria.   

C. A sign placed on land or on a building for the purpose of identification, protection or directing 
persons to a use conducted therein must be deemed to be an integral but accessory and 
subordinate part of the principal use of land or building. Therefore, the intent of this article is to 
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establish limitations on signs in order to ensure they are appropriate to the land, building or use to 
which they are appurtenant and are adequate for their intended purpose while balancing individual 
and community interests. 

D. These regulations are intended to promote signs that are compatible with the use of the property 
to which they are appurtenant, landscape and architecture of surrounding buildings, are legible and 
appropriate to the activity to which they pertain, are not distracting to motorists,  and  are  
constructed and maintained in a structurally sound and  attractive condition. 

E. These regulations do not regulate every form and instance of visual communication that may be 
displayed anywhere within the jurisdictional limits of the City of Peoria.  Rather, they are intended 
to regulate those forms and instances that are most likely to meaningfully affect one or more of the 
purposes set forth above. 

F. These regulations do not entirely eliminate all of the harms that may be created by the installation 
and display of signs. Rather, they strike an appropriate balance that preserves ample channels of 
communication by means of visual display while still reducing and mitigating the extent of the harms 
caused by signs. 

G. These regulations are not intended to and do not apply to signs erected, maintained or otherwise 
posted, owned or leased by the government of the United States, the State of Arizona, or the City 
of Peoria.  The inclusion of “government” in describing some signs does not intend to subject the 
government to regulation, but instead helps illuminate the type of sign that falls within the 
immunities of the government from regulation. 

H. Graphical representations are often used throughout this Article to further clarify the intent of the 
text and serve as examples.  However, whenever there is a conflict between the text and the 
illustration, the language of the text shall apply. 

 

21-829 Severability 

A. If there is a conflict between provisions of this Section and other provisions of the Zoning Ordinance 
or other regulations/ordinances of the City of Peoria, the more restrictive provisions shall apply. 

B. The provisions of this Section shall apply to the erection, design, construction, alteration, use, 
location and maintenance of all signs within the City of Peoria, except as specified in this Section. 

 

21-830 Nonconformity and Modification 
A sign lawfully in existence on the date of adoption of this Section , and which does not conform to the 
provisions of this Code, but which was  in compliance with applicable regulations at the time it was 
constructed, erected, affixed or maintained shall be regarded as a legal nonconforming sign.   

A. Reasonable repairs may be made to legal nonconforming signs.  However, to the extent any legal 
nonconforming sign is: 1) damaged in any manner and that damage exceeds fifty percent (50%) of 
the reproduction cost according to an appraisal by licensed appraisers or fair market cost, 2) is 
destroyed, or 3) is removed by any means whatsoever, including acts of God or other calamities, 
then such sign may be restored, reconstructed, or altered only in conformance with the provisions 
of this Code. 

B. Any sign which is does not fall within the provisions of 34.4.A shall be brought immediately into 
compliance with all provisions of this Code. 
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21-831 Definitions 
Words and terms used in this Code shall have the meanings given here, or in Section 21-202, Definitions 
if not defined herein.  Unless expressly stated otherwise, any pertinent word or term not part of this listing 
or Section 21-202 but vital to the interpretation of this Section, shall be construed to have its legal 
definition, or in absence of a legal definition, their commonly accepted meaning, unless its context makes 
clear otherwise. 

 

List of Defined Terms 

A – B  
Backlit Sign.  Also described as a sign that is internally illuminated, or has indirect lighting.  A sign that 
is illuminated by a light source hidden by the sign itself so that illumination shines from behind the 
sign, creating a halo around the sign.  Reverse pan-channel letters are an example of a backlit sign. 
 
Business. The word “business” includes organizations and other entities, whether for-profit or non-
profit that may occupy a building or suite within a building. 
 
Business Frontage.  Means the lineal distance of the building space 
(suite or whole building) occupied by the particular business or use 
measured on a straight line parallel to the street. In the event that a 
business fronts on two (2) or more streets, the property owner shall be 
given the option of selecting one (1) street frontage for the purpose of 
computing allowable sign area.  Where a business does not parallel a 
street, the frontage shall be measured along the exterior of the 
building space occupied by the particular business or use.  

 

C – D  
Cabinet Sign.  A sign that contains all sign copy within a single enclosed 
cabinet that is mounted to a wall or other surface. 
 
Changeable Copy Sign. A sign that is static and changes messages by any means, including electronic 
process or remote control.   
 

E – F  
Electric Sign. Any sign containing electric wiring. This does not include signs illuminated by an exterior 
floodlight source. 
 
Electronic Message Board.  A sign that is static and changes messages by any electronic process or 
remote control.  
   
Flag.  A piece of fabric or other flexible material attached to a permanently installed pole, which may 

be ground mounted or affixed to a building or other structure.   

 
Flashing Sign. Any illuminated sign on which the artificial light is not maintained stationary or constant 
in intensity and color at all times when such sign is in use. For the purpose of this Code, a message 
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change no more frequently than twice per day is not considered flashing for electronic message 
boards. 

 
Freestanding Sign.  A sign erected and maintained on its own self-supporting permanent structure or 
base, not attached to any building. 
 
Freeway Monument Sign.  A freestanding sign with a monument base (width of base is at least 50% 
width of the sign) that is erected and maintained on property adjacent to and within the view of 
motorists who are driving on a freeway recognized by the City of Peoria. 
 

G – H  
Government Sign.  A sign that is constructed, placed, maintained, or required by law by the federal, 
state, county, or city government either directly or to enforce a property owner’s rights.   
 
Graffiti.  Any unauthorized inscription, word, figure, painting or other defacement that is written, 
marked, etched, scratched, sprayed, drawn, painted, or engraved on or otherwise affixed to any 
surface of public or private property by any graffiti implement, to the extent that the graffiti was not 
authorized in advance by the owner or occupant of the property, or, despite advance authorization, 
is otherwise deemed a public nuisance by the City. 
 
Grand Opening/New Business Sign.  A sign displayed at a new business, store, shopping center, office, 
or other use, or one that has changed ownership, within the first six months of receiving a valid 
business license. 

 

I – L   
(None)  

 

M – N  
Monument Sign.  A freestanding sign with a base that is at least 50 percent of the width of the sign. 

 

O – P  
Original Art Display. A hand-painted work of visual art that is either affixed to or painted directly on 
the exterior wall of a structure with the permission of the property owner. An original art display does 
not include mechanically produced or computer generated prints or images, including but not limited 
to digitally printed vinyl; electrical or mechanical components; or changing image art display. 

 
Permanent Sign. Any sign that is intended to be, and is constructed to remain unchanged in character 
and position and affixed to features such as the ground, a wall, or building for one (1) year or more.  
A temporary sign left in place for one (1) year or more does not become a permanent sign. 
 
Portable Sign. Any structure without a permanent foundation or otherwise not permanently attached 
to a fixed location.  This does not include Vehicle Signs. 

 
Projecting Sign. A sign that is attached to and supported by a building or other structure, which 
projects more than 14 inches beyond the building.  The primary sign faces of a projecting sign are 
generally perpendicular and are not parallel to the wall from which it projects. 
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Q – R  
Roof-Mounted Sign. A sign located on or above the roof of any building, but does not include a false 
mansard roof, canopy, or other fascia.  Signs located on these elements shall not project above the 
roof or the roofline. 
  

S – T  
Sign.  A name, identification, description, display or illustration, which is affixed to, painted or 
represented directly or indirectly upon a building or other outdoor surface which directs attention to 
or is designed or intended to direct attention to the sign face or to an object, product, place, activity, 
person, institution, organization or business. Signs located completely within an enclosed building, 
and not exposed to view from a street, shall not be considered a sign. Each display surface of a sign 
or sign face shall be considered to be a sign. 
 
Sign Area.  The space enclosed within the extreme edges of the sign for each sign face, not including 
the supporting structure.  Where attached directly to a building wall or surface, the space within the 
outline enclosing all the characters of the words, numbers, or design, including any background panel 
or distinctively painted area installed as a background for the sign.  

 
Sign Copy. The words, letters, symbols, illustrations, or graphic characters used to convey the message 
of a sign. 
 
Sign Face.  The entire display surface area of a sign upon, against or through which copy is placed. 
 
Sign Walker.  A person who wears, holds, or balances a sign that conveys a commercial message, 
including a costume sign.  A “costume sign” is defined as clothing that is integral to the conveyance of 
a commercial message.  Commercial logos and other commercial identification on shirts, hats, and 
other aspects of personal appearance are not costume signs. 
 
Temporary Sign. A banner, pennant, poster or advertising display constructed of paper, cloth, canvas, 
plastic sheet, cardboard, wallboard, plywood or other like materials and that appears to be intended 
or is determined by the code official to be displayed for a limited period of time. 
 

U – Z  
Vehicle Sign. A sign that can be carried, towed, hauled or driven and is primarily designed to be mobile 
rather than be limited to a fixed location regardless of modifications that limit its mobility.  This 
includes, but is not limited to signs mounted, attached, or painted on trailers, boats, or vehicles, or 
any sign attached to or displayed on a vehicle 
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21-832 Prohibited Signs 
The following signs are unlawful and are prohibited unless constructed pursuant to a valid building 
permit when required under this Code, or are otherwise specifically authorized under this Code: 

A. Cabinet signs over 6 square feet in area, unless cabinet is a stylized, non-rectangular shape to 
accommodate the sign copy. 

B. Changeable copy signs, except as otherwise specifically permitted by this ordinance. 

C. Neon and similar tube-type lighting signs, where the light tube is visible. 

D. Signs of a size, location, movement, coloring, or manner of illumination which may be confused 
with or construed as a traffic control device or which hide from view any traffic or street sign or 
signal. 

E. Signs with exposed light bulbs.  Light Emitting Diodes (LEDs) are not considered to be light bulbs. 

F. Signs which contain or consist of balloons, banners, beacons, flags, inflatable signs, pennants, 
posters, ribbons, search lights, strobe lights, streamers, strings of light bulbs, spinners, or other 
similarly moving devices or signs which may move or swing as a result of wind pressure, except as 
otherwise provided. These devices when not part of any sign are similarly prohibited, except as 
otherwise specifically permitted by this ordinance. 

G. Signs that have blinking, flashing or fluttering lights, or other illuminating devices that exhibit 
movement. 

H. Roof mounted signs. 

I. Portable signs that do not comply with the location, size, or use restrictions of this Code.   

J. Pylon or pole signs (without pole cover) over 3 feet in height. 

K. Signs in the existing and future public right-of-way, as defined in the Peoria General Plan or the 
Peoria Street Classification map, whichever is more restrictive, except as may otherwise be 
provided in this Ordinance. 

L. Any sign placed on private property by someone other than the property owner or their 
authorized representative without the property owner’s written approval. 

M. All signs mounted on, or applied to trees, utility poles, rocks, or City owned property, except as 
otherwise provided. 

N. Vehicle signs.  Signs on vehicles are exempt if the vehicle is consistently used in the normal daily 
conduct of the business (e.g. delivery or service vehicle) and is lawfully parked on a site.  When 
parked at the business location the vehicle shall either not be visible from the public right of way, 
or shall be parked as far from the right-of-way as feasible.   

 

21-833 Authorized Signs, All Zoning Districts – No Permit Required 
The following signs are authorized within the City: 

A. Government Signs.  The signs described herein, are an important component of measures necessary 
to protect the public safety and serve the compelling governmental interest of protecting traffic 
safety, serving the requirements of emergency response and protecting property rights or the rights 
of persons on property.  Government signs, including, but not limited to the following: 

1. Address Signs. Numerals that identify the street address of a property for public safety purposes 
as required and regulated by applicable Building and Fire Codes adopted by the City of Peoria. 
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2. Emergency or warning signs. Where a federal, state or local law requires a property owner to 
post a sign on the owner’s property to warn of a danger or to prohibit access to the property 
either generally or specifically, the owner must comply with the federal, state or local law to 
exercise that authority by posting a sign on the property. 

3. Government Flags.  Flags that have been adopted by the federal government, this State, or the 
City of Peoria may be displayed as provided under the law that adopts or regulates its use.   

a. The flags described in this section are permitted to serve a compelling governmental 
interest in promoting the rule of law by establishing symbolic representations of the 
governments who pass, protect and preserve those laws. 

4. Traffic Signs.  Traffic signs and traffic control devices installed and maintained in compliance 
with the regulations of an authorized public agency. 

5. Official Notices or advertisements posted or displayed by or under the direction of any public 
or court officer in performance of official or directed duties; provided that all such signs must 
be removed by the property owner no more than ten (10) days after their purpose has been 
accomplished or as otherwise required by law. 

B. Grave markers, headstones, statuary, or similar remembrances of persons. 

C. Holiday and seasonal decorations.  Temporary, non-commercial decorations or displays associated 
with the celebration of a particular civic, patriotic, or religious holiday or season.  Such decorations 
shall be displayed for a maximum of 60 days total during the relevant season, and must be 
maintained in good condition (e.g. not torn, soiled, or faded).  Such decorations shall not be 
displayed in such a manner as to constitute a hazard to pedestrian or vehicular traffic.     

D. Interior Signs.  Signs located inside a building, or other enclosed facility, which are not meant to be 
viewed from the outside.  

E. Memorials, public monuments, or historical identification signs installed in accordance with all 
applicable regulations, including historical markers up to three (3) sq. ft. in area.  

F. Signs not located in an enclosed building and not exposed to view from a street or public  right of 
way, public place, or other property such as those not visible to a person from a public right of way, 
public place, or other property and so long as the signs do not pose a hazard.   

G. Original Art Displays approved by the Peoria Arts Commission or other authorized City of Peoria 
department or agency. 

H. Utility signs.  Signs installed or required by utilities, including traffic, safety, railroad crossings signs, 
as well as, identification or directional signs for public facilities.  

I. Temporary Signs for Exterior Sales Uses 1 acre or greater in size.  Signs located on the premises of uses where 
most of the business is conducted, or items are displayed, in an open exterior area in compliance with all City 
Codes.  For this allowance, temporary signs shall include banners, balloons (under 24 inches in diameter), flags, 
streamers, and pennants.  Such signs shall meet all other General Requirements for Temporary Signs (Section 
21-836.A). 

J. Vending machine signs.  Signs integral to a legally located vending machine.  
 

21-834 General Provisions 

A. Signs containing noncommercial speech are permitted anywhere that other signs are permitted, 
subject to the same regulations applicable to such signs. 
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B. Sign Area Calculations, Building Signage. A building owner may choose to have the entirety of a 
building used for computing sign area even if it is divided into multiple suites occupied by separate 
tenants.  In this case, it is the responsibility of the building owner to determine the percentage of 
total allowable signage that shall be allocated to every business/tenant.  Signage for individual 
businesses/tenants in buildings where signage is approved on a whole-building basis may be placed 
on any facade otherwise meeting the regulations of this Code, regardless of the location of the 
tenant’s main entrance.  Whole building calculations shall afford a minimum of 20 SF of signage to 
each business/tenant.   

C. Sign Area Calculations, Multiple Sign Faces. Calculation of sign area based on number of sign faces 
shall be as follows: 

1. One (1) face - Area of the single face only,  

2. Two (2) faces - If the interior angle between the two faces is 45 degrees or less, the area will be 
the area of one face only; if the interior angle between the two sign faces is greater than 45 
degrees, the sign area will be the sum of the areas of the two faces. 

3. Three (3) or more faces - The sign area will be the sum of the areas of each of the faces. 

4. Spherical, free-form, sculptural, other non-planar signs - Sign area will be the sum of the area 
using only the four (4) vertical sides of the smallest cube that will encompass the sign. 

5. Architectural embellishments shall not be considered as sign area, but shall not constitute more 
than twenty percent (20%) of the total sign area. 

D. Sign Height Calculations, Free-Standing Signs.   

1. The height of free-standing signs shall be measured from the existing grade within two (2) feet 
of the proposed sign location to the top of the sign structure.   

2. In instances where the existing grade of the proposed sign location is lower than the adjacent 
roadway, the sign height shall be measured from the top of curb, or crown of roadway where 
no curb exists, to the top of the sign structure.   

E. For buildings constructed on the property line of a parcel which abuts a public right-of-way or 
easement (e.g where no building setback exists), Building Signs maybe extend fourteen (14) inches 
into the public right-of-way or public easement provided such signs are located higher than eight 
(8) feet above ground level. 

 

21-835 Permanent Sign Types 
General Standards: 

A. Accessory Use.  All permanent signs are considered ancillary, or accessory, uses.  As such, a principal 
use must be legally established and developed on a property in order for a permanent sign to be 
allowed on the property. 

B. Changeable copy.  Electronic message centers may be utilized for permanent signs where 
changeable copy is permitted.    

C. Illumination:  

1. In residential zoning districts, illuminated signs for permitted non-residential uses oriented 
towards residential uses or undeveloped residentially zoned property, whether directly 
adjacent or across a road, shall go dark between the hours of 10 pm and 5 am or when the 
establishment is closed. 
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2. All illuminated signs shall be limited to a brightness of 0.3 foot candles above ambient lighting. 

3. Signs allowed to be illuminated may utilize internal illumination (direct or backlit) or external 
illumination, unless otherwise specified in Tables 1 and 2. 

4. External illumination shall be compliant with Dark Sky light control requirements, including the 
requirements in Chapter 20 of the Peoria City Code. 

D. Landscaping.  All permanent freestanding signs shall be located with the base of the sign in a 
landscape area.  This landscape area shall be equal to a minimum of 4 square feet for each square 
foot of sign area. 

E. Location.  All freestanding signs shall be located a minimum of one (1) foot from the edge of the 
street right of way.   

F. Monument Sign Base Material.  All permanent freestanding signs greater than three (3) feet in 
height shall have a masonry base (e.g. brick, CMU, stone) that consistent with the site’s 
architectural/thematic design.  

G. The following signs are authorized in the identified zoning districts as noted in Table 1, Table 2, and 
Table 3.by the Planning Manager. 

Standard Abbreviations for Tables 
Adj. Adjacent 
FT Feet or Foot 
IN  Inches 
LF    Linear Feet or Linear Foot 
N/A Not Applicable or Not Allowed 
SF    Square Feet or Square Foot 
SVT Sight Visibility Triangle 
ROW Right of Way 
>   Greater Than 
≥   Greater Than or Equal To 
<    Less Than 
≤ Less Than or Equal To 
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Table 1: Building Sign Specifications 

A. ADDRESS SIGN Permit:  No 

 

Description  
Numerals that identify the street address of a 
property for public safety purposes 

Residential Uses &  
Non-Residential Uses 

Permitted in compliance with Building and Fire 
Code requirements 

Notes: None 

B. AWNING AND ATTACHED CANOPY SIGN Permit:  Yes 

 

 

Description:  
A sign which is printed, painted, or affixed to an 
awning or canopy which is attached to a building 

Residential Uses  
Total Sign  
Area Allowed 

N/A 

Non-Residential Uses  Max Quantity N/A  

Max Height 
1st  Floor  
awnings only # 

Max. Width 100% of awning face 

Illumination 
Allowed 

Internal, backlit, external  

Max Sign  
Area Allowed 

2 SF  per 1 LF of  Business 
Frontage ♦ 

Notes: 
 # Signs may be mounted on or extend above attached canopy as long as 

they do not extend above the roof line. 
♦ Sign allowance includes all Awning and Building Wall Signs 

C. BUILDING WALL SIGN (i.e. Band Signs) Permit:  Yes 

 

Description 

A permanent sign attached to, painted on, or 
otherwise assembled against the wall or fascia of 
a building with the exposed face of the sign 
parallel to the face of the wall or fascia. 

Residential uses  N/A N/A 

Non-Residential Uses  Max Quantity N/A  

Max Projection 14 IN 

Illumination 
Allowed 

Internal, backlit, external 

Max Sign  
Area Allowed 

2 SF  per 1 LF of  Business 
Frontage ● 
<20,000SF=125 SF max 
20,000-50,000=250 SF max 
>50,000SF=400SF max 

Notes:  
♦ Sign allowance includes all Awning and Building Wall Signs 

 



800 SUPPLEMENTAL REGULATIONS 
 

Pg 11 Section 8 
 

Table 1: Building Sign Specifications (continued) 

D. ENTRY SIGN Permit:  No 

 

 

Description A sign located adjacent to an entry door. 

Residential Uses & 
Non-Residential Uses  

Max Quantity 
1 per dwelling unit or 1 per 
business 

Max Height 15 FT 

Max Projection 4 IN 

Illumination  
Allowed 

External or backlit 
illumination only 

Total Sign  
Area Allowed 

2 SF per sign 

Notes: None 

E. FREE STANDING CANOPY SIGN Permit:  Yes 

 

Description 
Signs on freestanding canopies, such as fuel 
canopies, and shade structures. 

Residential Uses N/A 

Non-Residential Uses  
Max Quantity N/A  

Illumination  
Allowed 

Internal, backlit, external 

Max Sign  
Area Allowed 

12 SF per side 

Notes: None 

F. PROJECTING  SIGN (i.e. Blade/Shingle Signs) Permit:  Yes 

 

 

Description 
A pedestrian-oriented sign that is attached to and 
supported by a building or other structure. (See 
Projecting Sign in 21-833 Definitions) 

Residential Uses N/A 

Non-Residential Uses  
Min Height 

8 FT above adjacent sidewalks 
and/or ground level  

Min Projection 14 IN from Building 

Max Projection # 
3 FT from wall or  
less than awning/ canopy 
depth if attached 

Illumination 
Allowed 

Externally illuminated and 
backlit only 

Max Sign  
Area Allowed 

12 SF 

Notes:  
# Maximum projection is based on attachment type. 
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Table 2: Freestanding Sign Specifications  

Sign Type Option  

     Residential Uses 

Single-Family N/A 

Multi-Family Either Free-Standing Monument OR Perimeter Wall 

     Non-Residential Uses * Only allowed either Primary/Minor Monument(s) OR Perimeter Wall Sign 

 

A. FREEWAY SIGN Permit:  Yes 

 

Description 
A free-standing monument sign located on 
property adjacent to a freeway (See Freeway 
Sign in 21-833 Definitions) 

Residential uses N/A 

Non-Residential Uses    

Max Quantity  
Based on length of 
freeway frontage # 

1 ≥  660 LF 

2 >  1,320 LF 

3 > 2,640 LF 

 Illumination  
Allowed 

Internal, backlit, external 

Max Height 
60 FT + 3 FT for architectural 
detail 

Max Sign  
Area Allowed 

250 SF 

Notes:  
# Sign must be located along the qualifying freeway frontage. 
 Signs are only permitted on commercial or industrial zoned properties  
 Base of sign must be at least 35% of the full sign width. 
 Minimum Separation:  200 feet separation from other Freeway signs, 

50 feet from non-freeway lot lines, and 100 feet from residentially 
zoned property. 

 B. PRIMARY MONUMENT SIGN (Residential Uses) Permit:  Yes 

 

Description  

Residential uses 

Single-family N/A 

Multi-family # Max Quantity 1 per street frontage 

Max Height Parkways + Bell 
Rd. & Grand 
Ave. 

12 FT 
 

Other Major 
Arterials 

10 FT 

All Other Roads 8 FT 

Max Sign  
Area Allowed 

48 SF 

Notes 
# Only allowed either Free-Standing Monument(s) or Perimeter Wall Sign 
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Table 2: Freestanding Sign Specifications (continued) 

 B. PRIMARY MONUMENT SIGN (Non-Residential Uses) Permit:  Yes 

 

 

Description  

Non-Residential Uses * 
Standards are based on 
the entire Commercial/ 
Industrial Center 

Max Quantity ♦ Based on length of  
street frontage 

0 0 - 599 LF 

1 600 LF - 1,000 LF 

2 > 1,000 LF 

LF is calculated separately for each street on 
which property has frontage 

Max Height Parkways +Bell 
Rd. & Grand 
Ave. 

16 FT 

Other Major 
Arterials 

12 FT 

All Other Roads 8 FT 

Max Sign Area Parkways +Bell 
Rd. & Grand 
Ave. 

72 SF 

Other Major 
Arterials 

60 SF 

All Other Roads 48 SF 

Notes 
♦   Sign must be located along the qualifying street frontage. 
 All Primary Monument Signs shall be located a minimum of 60 FT away 

from all other Primary and Secondary Monument signs.  
# Only allowed either free-standing monument(s) OR Perimeter wall sign 

C. MINOR MONUMENT SIGN Permit:  Yes 

 
 

 

Description  

Residential uses N/A 

Non-Residential Uses  
Standards are based on 
the entire Commercial/ 
Industrial Center 

Max Quantity 
Based on amount of street 
frontage 

1 0 LF - 599 LF 

1 sign for every 
300 LF > 1,000 LF 

> 1,000 LF 

LF is calculated separately for each street on which 
property has frontage 

Max Height Parkways  12 FT 

Major Arterials 8 FT 

All Other Roads 6 FT 

Max Sign Area Parkways +Bell Rd. 
& Grand Ave. 

48 SF 

Other Major 
Arterials 

32 SF 

All Other Roads 24 SF 

Notes:  
All Secondary Monument Signs shall be located a minimum of 60 FT away 
from all other Primary and Secondary Monument signs located in the same 
center or parcel. 
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Table 2: Freestanding Sign Specifications (continued) 

D. INTERNAL CENTER SIGN Permit:  No 

 

Description 
Internal free-standing signage within a 
commercial/industrial center.   

Residential uses N/A 
Non-Residential Uses  
Standards are based on 
the entire Commercial/ 
Industrial Center 

Max Quantity 
1 sign/parcel or 1 sign/acre, whichever is 
greater.  Individual parceled pads within a 
center are eligible for internal center signs. 

Max Height 3 FT 

Max Sign Area  6 SF 

Notes:  
Must be located internal to a site, outside of all street frontage 
landscape areas and buffers. 

E. PERIMETER WALL / SCREEN WALL SIGNS Permit:  Yes 

 

 
 
 

Description 
A sign consisting of individually mounted 
characters on a perimeter or screen wall 
surrounding a development. 

Residential uses 

Single-Family 
Developments  

(2 or more lots) 
 

                    And 
 

Multi-Family 
Developments 

  

Max Quantity 2 per street 
frontage 
providing direct 
access to 
development. 

Max Height 8 FT or wall 
height, whichever 
is less. 

Max Projection 14 Inches 

Illumination 
Allowed 

External or 
backlit 
illumination only 

Max Sign  
Area Allowed 

32 SF per sign 

Non-Residential Uses * Max Quantity 1 per  
street frontage 

Illumination 
Allowed 

External or 
backlit 
illumination only 

Max Sign  
Area Allowed 

48 SF per sign or  
< 50% of wall 
area, whichever 
is less. 

Notes: 
*  Only allowed either primary/minor monument(s) OR Perimeter wall 

sign 
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Table 3: Other Sign Type Specifications  

A. DRIVE-THROUGH SIGN Permit:  Yes 

 

Description Signage for uses with a drive-through. 

Residential uses N/A 

Non-Residential Uses  Max Quantity 2 signs per drive-
through lane 

Max Height 6 FT  

Max Sign  
Area Allowed 

36 SF per sign 

Notes:  
Must be located adjacent to drive-through lanes.  Changeable copy is 
permitted.   

B. GAS STATION MONUMENT SIGN Permit:  Yes 

 
 

Description 
Monument sign for a property containing a gas 
station/fuel service station. 

Residential uses N/A 

Non-Residential uses 

Max Height 8 FT 

Max Sign  
Area Allowed 

32 SF, including  
16 SF changeable 
copy  

Notes: 
In accordance with Arizona Administrative Code, gas station monument 
signs shall be permitted in lieu of a primary or secondary monument for 
stand-alone gas stations, maximum 1 per frontage.  Commercial centers 
containing gas stations shall be allowed Gas Station Monuments in 
addition to Primary and Secondary Monuments.  

C. FLAGS Permit:  No 

 

 

Description See Definitions 

Residential uses 

Max Quantity 3 Flags, 1 pole 

Max Height 30 FT 

Max Sign  
Area Allowed, per flag 24 SF 

Non-Residential uses 

Max Quantity 1 flag per 25 LF 
street frontage, up 
to 6 total per 
premises 

Max Height 50 FT 

Max Sign  
Area Allowed 36 SF 

Notes: 
Flags must meet minimum principal building setbacks and shall not be 
located in any required utility easements. 
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Table 3: Other Sign Type Specifications (continued) 

D. WINDOW SIGN Permit:  No 

 
 
 

 
 

Description 
Signs placed on or within 3 feet of windows so as 
to attract the attention of persons outside of the 
building where the sign is placed 

Residential uses Max Sign Area Allowed 
1 SF, non-
commercial 
messages only 

Non-Residential Uses  Max Sign  
Area Allowed 
 

25% of the window 
on which the sign is 
placed. 

Illumination 
Allowed 

Internal, on up to 2 
signs up to 2 SF 
each  

Notes: None 

 

21-836 Temporary Sign Types 

A. General Requirements 

1. In order to ensure structural stability and safety, freestanding signs seven (7) feet or greater in 
height shall be constructed to standards required for a permanent sign as described by the 
Arizona Sign Association.   

2. Signs seven (7) feet or greater in height require a 
sign permit.   

3. Temporary Signs shall be located outside of the 
visibility triangles, as shown in Figure 1.   

4. Signs shall be maintained in good condition and 
shall be removed if torn, soiled, or faded. 

5. Signs shall be weighted and/or secured to resist 
displacement by wind or similar disturbances. 

6. Temporary signs shall not be illuminated.  

7. The installation date and name and contact number 
of the party responsible for installation shall be 
listed on the back of all temporary signs, except 
those located on developed single family residential lots.  

8. The party or parties responsible for distribution or installation of such signs shall be jointly and 
severally liable for the removal of such signs. 

9. Such signs which are deemed to be unsafe, defective or which create an immediate hazard to 
persons or property or are not in compliance with the provisions of this section shall be declared 
to be a public nuisance and shall be subject to removal by the City in accordance with state 
statutes. 

Figure 1 
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B. Duration: The following non-permanent signs are authorized in the identified zoning districts for the 
durations noted in Table 4.  

Table 4: Temporary Sign Type Specifications 

A. UNDEVELOPED PROPERTIES 

Property Type Quantity 
Max 

Sign Area 
Maximum 

Height 
Duration 

Other 
Limitations 

Permit 

Parcels ≤1 ac 

1 3 SF 3 FT 
Up to 
1 Year 

 No 

Parcels >1 acre 

 
 

1 sign +  
1 additional  

sign for  
every 600 LF  

street 
frontage 

32 SF 8 FT 

Up to 
1 Year, may 
be renewed 
twice for 3 
years total 

Minimum 
spacing of 100 

FT from all 
other 

Undeveloped 
Property Signs 
that are > 3 SF 

Yes 

B. RESIDENTIAL PROPERTIES 

Sign Type Quantity 
Max 

Sign Area 
Maximum 

Height 
Duration 

Other 
Limitations 

Permit 

Yard 

1 3 SF 3 FT  
Up to  

3 Months 

Located on a 
developed 

residential lot 
No 

Neighborhood

 

1 sign per 
neighborhood 

entrance 
6 SF 3 FT 

Up to 
1 Week 

Located within 
neighborhood 
common area 

No 

New Subdivision  

1 sign per 
street 

frontage 

▪32 SF/sign  
▪Developments ≥150 

acres: 32 SF/sign 
on interior streets, 
96SF/sign on 
perimeter streets 

16 FT  
Up to 3 
years 

Must be 
removed once 

all lots in 
subdivision are 

sold 

Yes 

New Subdivision 
Flags

 

6 flags per 
new 

development 
or per model 

complex 

15 SF/flag 30 FT 
Up to 3 
years 

Must be 
identified in 
Model Home 

Complex 
Building Permit 

No 

  

https://www.google.com/imgres?imgurl=http://9euq711fk3n2n99up150iwbpc3.wpengine.netdna-cdn.com/wp-content/uploads/2014/03/metalframes2.jpg&imgrefurl=http://fitsmallbusiness.com/real-estate-signs/&docid=lxRbjL8wWgAoqM&tbnid=Ik3JukOLpIwN8M:&w=145&h=221&bih=1005&biw=1969&ved=0ahUKEwiNieHjperOAhUCS2MKHaI2AuYQMwiMASglMCU&iact=mrc&uact=8
http://www.google.com/url?sa=i&rct=j&q=&esrc=s&source=images&cd=&cad=rja&uact=8&ved=0ahUKEwje0fPoperOAhXJKGMKHXz6DAwQjRwIBw&url=http://www.promotesigns.com/sign_frames_holders_wires.php&bvm=bv.131286987,d.cGc&psig=AFQjCNGXoC82n7WvNRQdq2noXsaDzt_luQ&ust=1472686208586119
https://www.google.com/imgres?imgurl=http://9euq711fk3n2n99up150iwbpc3.wpengine.netdna-cdn.com/wp-content/uploads/2014/03/metalframes2.jpg&imgrefurl=http://fitsmallbusiness.com/real-estate-signs/&docid=lxRbjL8wWgAoqM&tbnid=Ik3JukOLpIwN8M:&w=145&h=221&bih=1005&biw=1969&ved=0ahUKEwiNieHjperOAhUCS2MKHaI2AuYQMwiMASglMCU&iact=mrc&uact=8
http://www.google.com/url?sa=i&rct=j&q=&esrc=s&source=images&cd=&cad=rja&uact=8&ved=0ahUKEwje0fPoperOAhXJKGMKHXz6DAwQjRwIBw&url=http://www.promotesigns.com/sign_frames_holders_wires.php&bvm=bv.131286987,d.cGc&psig=AFQjCNGXoC82n7WvNRQdq2noXsaDzt_luQ&ust=1472686208586119
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Table 4: Temporary Sign Type Specifications (continued) 

C. NON-RESIDENTIAL PROPERTIES 

Sign Type Quantity 
Max 

Sign Area 
Maximum 

Height 
Duration 

Other 
Limitations 

Sign 
Permit 

Special 
Promotion 

 

 

2 Wall-
Mounted 
Banners 

32 SF  
Total 

 
N/A 

 
  

Max  
30 days per 
installation 

 
Max 4x  
per year 

 

N/A 

Yes, 
For 

Each 
Install 

 

2 Pole Mounted 
Banners  

“Swooper 
Signs” 

32 SF  
per sign 

15 FT 
Max Width: 

3 FT 

1   
A-frame or 

T-frame sign 
portable sign 

6 SF 3 FT  N/A 

D. SPECIAL CONDITIONS – In addition to temporary signage permitted by use/development 
character, the following signs are allowed when special conditions occur. 

Property Type Quantity 
Max 

Sign Area 
Maximum 

Height 
Duration 

Other 
Limitations 

Sign 
Permit 

Properties  
Under 
Construction  

1 32 SF 
8 FT 

 

Building 
Permit: From 

Issuance  
until closed 

Active building 
permit 

required 
No 

Properties listed for sale, lease, or rent 

≤ 1 acre 

 

 
 

1  6 SF 

Free-
Standing 
Sign: 5 FT 

 
Other Signs: 

N/A 

While 
property is 
listed until 
the later of 

10 days after 
the end of 

listing or 10 
days after 

completion 
of lease/sale 
transaction. 

N/A No 

> 1 acre

 

1 sign + 
 1 sign for 

every 
additional 600 

LF street 
frontage 

32 SF 

Free-
Standing 
Sign: 8 FT 

 
Other Signs: 

N/A 

While 
property is 

listed 

Minimum 
spacing of 150 

LF between 
signs. 

Yes, if 
free-

standing 
≥7 FT H 

 

  



800 SUPPLEMENTAL REGULATIONS 
 

Pg 19 Section 8 
 

Table 4: Temporary Sign Type Specifications (continued) 

D. SPECIAL CONDITIONS (continued) 

Sign Type Quantity 
Max 

Sign Area 
Maximum 

Height 
Duration 

Other 
Limitations 

Sign 
Permit 

Election Season, 
Non-Commercial 
Messages 

 

Not limited 

Residential 
Zoning, adj. 
to Rural or 
Local Road: 
16 SF 
 
Other: 32 
SF 

<7 FT 

90 days  
prior to 
Primary 

Election and  
up to 15 

days after 
General 
Election 

See below No 

Per ARS § 16-1019, such signs may be located within the City right-of-way provided they are 
not:  

1. Hazardous to public safety;  
2. Within a roadway median or traffic circle;  
3. Affixed to any City-owned utility pole, traffic control device or safety barrier; 
4. Located in a manner that interferes with the requirements of the Americans with 

Disabilities Act; 
5. Located in a designated commercial tourism, commercial resort, and hotel sign-free zone 

designated by the City Council pursuant to ARS §16-1019 including the Sports Complex 
Commercial Tourism Zone pursuant to Resolution 2012-39 ; and  

6. Otherwise in violation of a requirement found in this Section. 

 Except as provided herein, such signs shall not be located on City-owned property, 
buildings, or structures. 

 The name, address, and phone number of the party responsible for the sign must be 
listed on the back of the sign. 

Grand 
Opening/New 
Business 

Not limited.  
Includes 
banners, 
balloons, 

streamers, 
flags, 

pennants, and 
merchandise. 

N/A N/A 

60 days 
within first 6 

months of 
receiving a 

valid 
business 
license 

See Grand 
Opening/New 

Business 
definition.  Not 
permitted for 

Home 
Occupations.   

No 

Entry A-frame  
 

 

 
 

1 A-frame or T-
frame sign 

6 SF 3 FT 

Permit valid 
for up to 1 
year.  Signs 

must be 
removed at 
the close of 

business 
each day 

Permitted for 
non-residential 
uses.  Shall be 

located within 8 
feet of the 

business entry; 
and shall 

maintain 4 FT 
free and clear 

pedestrian 
access, 

vehicular 
circulation, and 

all required 
parking. 

Yes 
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Table 4: Temporary Sign Type Specifications (continued) 

D. SPECIAL CONDITIONS (continued) 

Sign Type Quantity 
Max 

Sign Area 
Maximum 

Height 
Duration 

Other 
Limitations 

Sign 
Permit 

Resident Right of 
Way Sign 

 

4 6 SF 3 FT 
4 days max,  
4 x per year 

See below No 

Allowed in right of ways adjacent to residential properties.  Signs may be placed by owners 
of residential property in Peoria, residents of Peoria, or agents of either party.  Subject to 
same limitations as Election Season Signs.   

Sign Walker 

 

N/A 12 SF 6 FT 
Daylight 

hours 

Max Width: 6 
FT  

See below 
No 

 Shall not be located adjacent to local or collector roads in Residential Zoning Districts. 

 Shall be at least thirty (30) feet away from any street intersection or driveway 
entrance. 

 Shall not be located in any drive aisle, parking stall, driveway, or on sidewalks in a 
manner that provides less than a four (4) foot free and clear pathway for pedestrians. 

 Shall not be located within a median or on a street. 

 Shall not be located on walls, boulders, planters, other signs, vehicles, utility facilities, 
or any structure. 

 Shall not compromise public safety in any manner. 

Temporary Use  

 

1 Banner + 
3 A-frame or  

T-frame  
Portable Signs 

Banner: 
24 SF 

A-frame:  
6 SF 

Banner:  
N/A 

A-Frame: 3 FT 

For the 
duration of 
approved 

Temporary 
Use Permit 

N/A 
Temp. 

Use 
Permit 

 
21-837 Administration 

A. Permit Application.  For signs requiring permits as described in this Section, a Sign Permit application 
shall be submitted to the Department, together with the required materials, and applicable fee, on 
an official form provided by the Department.  The application shall satisfy the submittal 
requirements of the associated Process Guide for the appropriate sign type.    

B. Permit Expiration.  Permits issued by the City under the provisions of this Code shall expired and 
become void if the work authorized by such permit is not completed within 180 days from the date 
of issuance of said permit.  

C. Permit Revocation.  The Department Director or designee shall have continuing jurisdiction over all 
permits issued under the provisions of this Code and may revoke a permit if it was obtained by fraud 
or misrepresentation. 

1. Notice of the City’s decision to revoke a sign permit shall be provided to the property owner by 
first class mail, or delivered in person to any person responsible for the premises on which the 

http://www.google.com/url?sa=i&rct=j&q=&esrc=s&source=images&cd=&ved=0ahUKEwiEh5izgO3OAhUY5GMKHef1BkQQjRwIBw&url=http%3A%2F%2Faarrowsignspinners.com%2F&bvm=bv.131286987,d.cGc&psig=AFQjCNH1wQDC6taox4s-CLZ9wTzVjLvCXw&ust=1472778977243978
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sign is located, or if no responsible party can be identified, by affixing a copy of the notice in a 
conspicuous location at the entrance to the premises.   

D. Nuisance.  No permit issued under the provisions of this Code shall be deemed to constitute 
permission or authorization to maintain a public or private nuisance, nor shall such permit 
constitute a defense in an action to abate a nuisance. 



CITY OF PEORIA, ARIZONA
COUNCIL COMMUNICATION Agenda Item: 4C. 

Date Prepared:  9/6/2017  Council Meeting Date: 9/19/2017

FROM: Rhonda Geriminsky, City Clerk 

SUBJECT: Disposition of Absence 

Staff Recommendation:

Discussion and possible action to approve the absence of Councilmember Binsbacher from the
Regular City Council Meeting held on September 5, 2017.
 

Contact Name and Number:  

Rhonda Geriminsky, (623) 773-7340



CITY OF PEORIA, ARIZONA
COUNCIL COMMUNICATION Agenda Item: 5C. 

Date Prepared:  9/6/2017  Council Meeting Date: 9/19/2017

TO: Jeff Tyne, City Manager 

FROM: Rhonda Geriminsky, City Clerk 

SUBJECT: Minutes 

Staff Recommendation:

Discussion and possible action to approve the September 5, 2017 City Council Meeting minutes.

ATTACHMENTS:

September 5, 2017 Minutes

Contact Name and Number:  

Rhonda Geriminsky, (623) 773-7340



   

MINUTES OF THE PEORIA CITY COUNCIL 
CITY OF PEORIA, ARIZONA 
CITY COUNCIL CHAMBER 

September 5, 2017 
 
A Special Meeting of the City Council of the City of Peoria, Arizona was convened at 
8401 West Monroe Street in open and public session at 5:00 p.m. 
 
Members Present:  Mayor Cathy Carlat; Vice Mayor Jon Edwards; Councilmembers 
Michael Finn, Vicki Hunt, Carlo Leone and Bill Patena. 
 
Council Youth Liaisons:  Maylee Acosta and Cassidy Gatrost. 
 
Other Municipal Officials Present:  Jeff Tyne, City Manager; Julie Arendall, Deputy 
City Manager; Andy Granger, Deputy City Manager; Linda Blas, Acting City Clerk; David 
Benton, Assistant City Attorney; John Sefton, Community Services Director, Tim 
Smothers, IT Applications/Geospatial Systems Manager; Dawn Prince, Assistant to the 
City Manager; and Natalie Gilstrap, Management Analyst. 
 
Audience:  Approximately ten members of the public were present. 
 
Note:  The order in which items appear in the minutes is not necessarily the order 
in which they were discussed in the meeting. 
 
 

CONSENT AGENDA 

 
CONSENT AGENDA:  All items listed with a “C” are considered to be routine or have 
been previously reviewed by the City Council, and will be enacted by one motion.  
There will be no separate discussion of these items unless a Councilmember so 
requests; in which event the item will be removed from the General Order of Business, 
and considered in its normal sequence on the Agenda. 
 
1 C. Authorization to Hold an Executive Session 
 
Motion was made by Councilmember Finn, seconded by Vice Mayor Edwards, to 
authorize the holding of an Executive Session for the purpose of discussions or 
consultations with designated representatives of the public body and/or legal counsel in 
order to consider its position and instruct its representatives regarding: 
 
(a) Advice, discussion, and instruction with legal counsel and staff related to the 

Peoria Innovation Center, located on 17 acres in the vicinity of 83rd Avenue 
between Stadium Way and Mariner’s Way pursuant to A.R.S. §§ 38-431.03.A.3 
and 38-431.03.A.4 and 38-431.03.A.7. 

 
Upon vote, the motion carried unanimously 6 to 0. 
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ADJOURNMENT: 
 
Being no further business to come before the Council, the meeting was duly adjourned 
at 5:01 p.m. 
 

EXECUTIVE SESSION AGENDA 
 

2. An Executive Session was convened immediately following the 5:00 p.m. Special 
Meeting for the purpose of discussions and consultations with designated 
representatives of the public body and/or legal counsel in order to consider its 
position and instruct its representatives regarding: 

 
(a) Advice, discussion, and instruction with legal counsel and staff related to 

the Peoria Innovation Center, located on 17 acres in the vicinity of 83rd 
Avenue between Stadium Way and Mariner’s Way pursuant to A.R.S. §§ 
38-431.03.A.3 and 38-431.03.A.4 and 38-431.03.A.7. 

 
Clerk’s Note:  In accordance with A.R.S. § 38-431.03(B), minutes of executive 
sessions must be kept confidential except as outlined in statute. 
 
A Study Session Meeting of the City Council of the City of Peoria, Arizona was 
convened at 8401 West Monroe Street in open and public session at 6:05 p.m.  
 
Members Present:  Mayor Cathy Carlat; Vice Mayor Jon Edwards; Councilmembers 
Bridget Binsbacher, Michael Finn, Vicki Hunt, Carlo Leone and Bill Patena. 
 
Clerk’s Note: Councilmember Binsbacher participated in the meeting by telephone 
conference call.  
 

Members Absent:  None. 
 
Other Municipal Officials Present:  Jeff Tyne, City Manager; Julie Arendall, Deputy 
City Manager; Andy Granger, Deputy City Manager; Linda Blas, Acting City Clerk; Steve 
Burg, City Attorney; Katie Gregory, Management and Budget Director; Laura Ingegneri, 
Human Resources Director; Brent Mattingly, Finance Director; Roy Minter, Police Chief; 
John Sefton, Community Services Director; Tim Smothers, IT Applications/Geospatial 
Systems Manager; Dawn Prince, Assistant to the City Manager; and Natalie Gilstrap, 
Management Analyst. 
 
Audience:  Approximately 20 members of the public were present. 
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STUDY SESSION AGENDA 
 
Subject(s) for Discussion Only 
 
3.  Joint Presentation Regarding the Interests of the Peoria Police Officers 

Association and the City Council 
 
Jeff Tyne, City Manager, outlined the union bargaining process in the City of Peoria. 
 
Laura Ingegneri, Human Resources Director, presented regarding: 
 

 Scope of bargaining - meet and confer process  

 Overview of the employee organizations 

 Roles of the public employer – City Council and City staff 

 Negotiation timelines and process 

 Reason for Study Session  

 City Council interests 
o High-performing employees 
o Core services  

 
Ms. Ingegneri introduced James Cousins, Mitch Fuller and Cameron Lebbon, 
representatives for the Police Officers Association (PPOA), and Walter Crenshaw and 
Erik McMorrow, representatives for the American Federation of State, County and 
Municipal Employees Local 3282 (AFSCME). 
 
Cameron Lebbon, PPOA President, and James Cousins presented regarding: 
 

 PPOA negotiation team 

 Goals and objectives 

 Turnover rate and impacts 

 Compensation v. inflation 

 Annual compensation survey data 

 Recruitment 

 Conclusion 
 
4. Joint Presentation Regarding the Interests of the American Federation of 

State, County, and Municipal Employees (AFSCME) Local 3282 and the City 
Council  

 
Walter Crenshaw, AFSCME President, presented regarding: 
 

 Scope of representation  

 Strategic focus 
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 Proposals 
o Market competitive 
o Supplemental health savings 
o Administrative contract language 

 Mission 
 
ADJOURNMENT: 
 

 Being no further business to come before the Council, the meeting was duly adjourned 
at 6:30 p.m. 

 
A Regular Meeting of the City Council of the City of Peoria, Arizona was convened at 
8401 West Monroe Street in open and public session at 7:00 p.m. 
 
Following a moment of silent reflection, Girl Scout Troop #1070 posted the colors and 
led the Pledge of Allegiance. 
 
Members Present:  Mayor Cathy Carlat; Vice Mayor Jon Edwards; Councilmembers, 
Michael Finn, Vicki Hunt, Carlo Leone and Bill Patena. 
 
Council Youth Liaisons:  Maylee Acosta and Cassidy Gatrost. 
 
Members Absent:  Councilmember Bridget Binsbacher. 
 
Other Municipal Officials Present:  Jeff Tyne, City Manager; Julie Arendall, Deputy 
City Manager; Andy Granger, Deputy City Manager; Steve Burg, City Attorney; Linda 
Blas, Acting City Clerk; Gary Bernard, Deputy Fire Chief; Katie Gregory, Management 
and Budget Director; Chris Jacques, Planning and Community Development Director; 
Laura Ingegneri, Human Resources Director; Adina Lund, Development and 
Engineering Director; Brent Mattingly, Finance Director; Roy Minter, Police Chief; John 
Sefton, Community Services Director; Tim Smothers, IT Applications/Geospatial 
Systems Manager; Mike Webber, Deputy Utilities Director; Ginna Carico, 
Intergovernmental Affairs Coordinator; Melissa Wenzel, Marketing Communications 
Manager; Dawn Prince, Assistant to the City Manager; and Natalie Gilstrap, 
Management Analyst.  
 
Audience:  Approximately 40 members of the public were present. 
 
Note:  The order in which items appear in the minutes is not necessarily the order 
in which they were discussed in the meeting. 
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Presentation: 
 
5.  Certificate of Appointment to newly appointed Board member who was 

appointed by Resolution at the August 15, 2017 City Council Meeting 
 
Mayor Carlat and Councilmember Finn presented a Certificate of Appointment to newly 
appointed Personnel Board Member, Cathy Colbath, who was appointed by Resolution 
at the August 15, 2017 City Council Meeting.  
 
CONSENT AGENDA:    All items listed with a “C” are considered to be routine or have 
been previously reviewed by the City Council, and will be enacted by one motion.  
There will be no separate discussion of these items unless a Councilmember so 
requests; in which event the item will be removed from the General Order of Business, 
and considered in its normal sequence on the Agenda. 
 
Mayor Carlat asked if any Councilmember wished to have an item removed from the 
Consent Agenda.  Having no requests from Council, motion was made by Vice Mayor 
Edwards, seconded by Councilmember Finn, to approve the Consent Agenda.   
 
Upon vote, the motion carried unanimously 6 to 0. 
 
6 C.  Minutes 
 
Approved the August 15, 2017 City Council Meeting minutes. 
 
7 C. Contract Amendment, Habitat for Humanity, Neighborhood Stabilization 

Program 
 

(a) Approved a contract amendment to the existing Neighborhood 
Stabilization Program agreement with Habitat for Humanity Central  
Arizona;  
 

(b) Authorized staff to process necessary documents; and  
 

(c) Authorized a budget transfer in the amount of $217,178 from the 
Neighborhood Stabilization Program to the Community Development 
Block Grant Program. 

 
8 C. Amendments to Lone Mountain Waterline and Westland Water Campus 

Joint Development Agreements 
 
Approved the Amendments to the Lone Mountain and Westland Water Campus Job 
Development Agreements and approved Termination of the Partial Amendments to the 
Lake Pleasant Heights Development Agreement, adding ASLI VII, LLC (Avanti) as a 
party to the agreements in place of Iota Purple, LLC. 
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9 C. Affiliate Event Funding Request for Fiscal Year 2018 
 
Approved the recommended Affiliate Event Funding Request for Fiscal Year 2018. 
 
10 C. Easements, Salt River Project, 75th Avenue Intersection Safety Project, 

Peoria Avenue and Cactus Road 
 
Adopted RES. 2017-93 authorizing the City Manager to execute two Power Distribution 
Easements to relocate existing overhead power lines associated with the construction of 
the 75th Avenue Intersection Safety Projects. 
 
11 C. Deeds and Easements, Various Locations 
 
Adopted RES. 2017-94 accepting Deeds and Easements for various Real Property 
interests acquired by the City. 
 
12 C. Designate Roadways, Establish Rights-of-Way, Various Locations 
 
Adopted RES. 2017-95 designating various Real Properties to be used as City 
roadways and authorizing the establishment of Public Rights-of-Way to be opened and 
maintained by the City as a Public Street. 
 
13 C. Final Plat, Blackstone at Vistancia Parcel B13, El Mirage Road and 

Blackstone Drive 
 
Approved the Final Plat of Blackstone at Vistancia Parcel B13 located at El Mirage 
Road and Blackstone Drive, subject to stipulations.  
 
14 C. Replat of Unit 89A of Building 8 of Olive Avenue Business Park 

Condominium, Olive Avenue and Loop 101 
 
Approved the Replat of Unit 89A of Building 8 of Olive Avenue Business Park 
Condominium, located at Olive Avenue and Loop 101, subject to stipulations. 
 

REGULAR AGENDA 
 
New Business: 
 
15 R. PUBLIC HEARING - Rezoning, Sonoran Place, Dixileta Parkway and Dysart 

Road Alignment 
 
Staff Report: 
 
Chris Jacques, Planning and Community Development Director, provided an overview 
of the request to rezone approximately 39.58 acres located at the southeast corner of 
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Dixileta Parkway and the Dysart Road alignment, from Suburban Ranch (SR-43) to 
Sonoran Place Planned Area Development (PAD). 
 
Information included:  
 

 Site and area context 

 Existing General Plan land use and zoning maps 

 Conceptual development plan 

 General Plan conformance analysis 

 Public outreach  

 Key findings  
 
Public Hearing: 
 
Mayor Carlat opened the Public Hearing and asked if anyone would like to comment on 
the request to rezone approximately 39.58 acres located at the southeast corner of 
Dixileta Parkway and the Dysart Road alignment, from Suburban Ranch (SR-43) to 
Sonoran Place Planned Area Development (PAD). 
 
Ruth McKnight, Trilogy resident, expressed her appreciation to City staff and the 
developer for the transparent and cooperative approach taken with the project. 
 
Mayor Carlat read aloud a statement from Councilmember Binsbacher in support of the 
rezoning request (copy attached). 
 
Mayor Carlat declared the Public Hearing closed. 
 
COUNCIL ACTION: 
 
Motion was made by Vice Mayor Edwards, seconded by Councilmember Hunt, to 
concur with the Planning and Zoning Commission's unanimous recommendation and 
adopt ORD. 2017-40, approving a change in zoning for approximately 39.58 acres 
located at the southeast corner of Dixileta Parkway and the Dysart Road alignment, 
from Suburban Ranch (SR-43) to Sonoran Place Planned Area Development (PAD). 
 
Upon vote, the motion carried unanimously 6 to 0. 
 
16 R. Proposed Changes to City of Peoria Policy Guidelines and Application 

Procedures for the Establishment of Community Facilities Districts 
 
Brent Mattingly, Finance Director, provided a brief overview of Community Facilities 
Districts and the proposed revisions to the policy guidelines and application procedures 
as a result of 2017 legislation. 
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Information included: 
 

 Accelerated processing timeline for applications and formation decisions 

 Limited application fees 

 Board composition 

 Insurance and indemnification 

 Prohibition on increasing infrastructure 

 Infrastructure acceptance 

 Website requirements 
 

Motion was made by Councilmember Patena, seconded by Councilmember Hunt, to 
adopt RES. 2017-96 approving changes to the City’s Policy Guidelines and Application 
Procedures for the Establishment of Community Facilities Districts. 
 
Upon vote, the motion carried unanimously 6 to 0. 

Call To The Public (Non-Agenda Items) 
 
Joe Clure, a member of the Citizens for Peoria Organization, addressed the Council to 
express his concurrence with the Peoria Police Officers Association contract negotiation 
concerns.  
 
Reports from City Manager: 

17. Council Calendar 

18. Reports 

A. 2018 Art Grants Program 
 
John Sefton, Community Services Director, provided an update on the 2018 Art 
Grants Program. 
 
B. Arizona Parks and Recreation Association (APRA) Outstanding 

Program Award - Cultural Awareness Program: Black Violin 
 
John Sefton, Community Services Director, reported on the Arizona Parks and 
Recreation Association’s (APRA) Outstanding Program Award bestowed to the 
Diversity Committee and the Community Services Special Events division for the 
Black Violin Cultural Awareness Program hosted by the City of Peoria. 
 
C. Upcoming City Events Video 

A video presentation showcasing upcoming City events was displayed. 
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Reports from City Council: 
 
Council Youth Liaison Acosta reported on the Youth Advisory Board’s outreach efforts 
to Peoria schools.  Council Youth Liaison Acosta reported on her attendance at the 
Arizona League of Cities and Towns Annual Conference in Tucson, Arizona. 
 
Councilmember Patena expressed his appreciation to Girl Scout Troup #1070 and Boy 
Scout Troup #824 for their participation at the City Council meeting.  Councilmember 
Patena reported on his attendance at the Arizona League of Cities and Towns Annual 
Conference held from August 22, 2017 through August 25, 2017 and the breakout 
sessions conducted by City Council and City staff.  Councilmember Patena reported on 
a tour of the Veterans Success Center at Luke Air Force Base on August 29, 2017. 
Councilmember Patena congratulated the Diversity Committee and Special Events staff 
on receiving the Outstanding Program Award for the Black Violin Cultural Awareness 
Program. 
 
Vice Mayor Edwards reported on his attendance at the Arizona League of Cities and 
Towns Annual Conference in Tucson, Arizona.  Vice Mayor Edwards reported on the 
groundbreaking ceremony for the Arrowhead Valley Retirement Resort and the tour of 
the Veterans Success Center both held on August 29, 2017.  Vice Mayor Edwards also 
reported on the Pink Pancake Breakfast held on August 31, 2017 kicking off the 2017 
Breast Cancer Awareness Campaign sponsored by the Peoria Firefighters Charities. 
 
Councilmember Finn reported on the Community Services Volunteer Recognition Event 
held on August 17, 2017.  Councilmember Finn expressed his appreciation to Girl Scout 
Troup #1070 and Boy Scout Troup #824 for their attendance at the City Council 
meeting.  Councilmember Finn thanked the Peoria Police Officers Association and the 
American Federation of State, County and Municipal Employees Local 3282 for their 
contract negotiation presentations. Councilmember Finn reminded residents of the 
underground power line work being performed at the corners of Cactus and 75th Avenue 
and Peoria and 75th Avenue.  Councilmember Finn conveyed his appreciation to 
Mrs. McKnight for attending the Council meeting to commend City staff and the Sonoran 
Place developer. 
 
Councilmember Hunt expressed her appreciation to the Peoria Firefighters who went to 
Houston, Texas to provide assistance following Hurricane Harvey.  Councilmember 
Hunt reported on her attendance at the Arizona League of Cities and Towns Annual 
Conference in Tucson, Arizona and the art and museum tours she attended.  
Councilmember Hunt conveyed her gratitude for the spirit of cooperation provided to the 
Rosa Linda Apartments in their efforts to obtain large-print books for its resident library.  
Councilmember Hunt expressed her appreciation to the Peoria Police Officers 
Association and the American Federation of State, County and Municipal Employees 
Local 3282 for their efforts to promote a cooperative working relationship for contract 
negotiations. 
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Councilmember Leone reported on the Police Department Employee Awards event held 
on August 17, 2017.  Councilmember Leone encouraged citizens to attend the 
upcoming September 16, 2017 Parkfest! event to be held at Country Meadows and the 
October 14, 2017 Shred-a-Thon event that will be held at the Sun Valley Elementary 
School on Saturday, October 14, 2017.  Councilmember Leone thanked the Fire 
Department staff who went to Houston, Texas to provide assistance after Hurricane 
Harvey.  Councilmember Leone congratulated Maylee Acosta and Cassidy Gatrost on 
their appointment as Council Youth Liaisons. 
 
Council Youth Liaison Gatrost reported on her attendance at the Arizona League of 
Cities and Towns Annual Conference on August 23, 2017.   
 
Reports from the Mayor: 
 
Mayor Carlat expressed her gratitude and respect for Peoria’s first responders. 
 
ADJOURNMENT: 
 

 Being no further business to come before the Council, the meeting was duly adjourned 
at 8:09 p.m. 
 
 
 ______________________________________ 
 Cathy Carlat, Mayor                                        
 
ATTEST: 
 
 
______________________________________ 
Rhonda Geriminsky, City Clerk 
 
CERTIFICATION 
 
I hereby certify that the foregoing minutes are a true and correct summary of the 
proceedings of the City Council Meetings of the City Council of Peoria, Arizona held on 
the 5th day of September, 2017.  I further certify that the meeting was duly called and 
held and that a quorum was present. 
 
Dated this 19th day of September, 2017.                                                    
 
 
(Seal) 
 
 
______________________________________ 
Rhonda Geriminsky, City Clerk 



CITY OF PEORIA, ARIZONA
COUNCIL COMMUNICATION Agenda Item: 6C. 

Date Prepared:  9/5/2017  Council Meeting Date: 9/19/2017

TO: Jeff Tyne, City Manager 

FROM: Tamara Shreeve, Strategic Management Officer 

SUBJECT: Benevilla Grant Application, Gila River Indian Community, State Shared Revenue
Grant Program 

Purpose:

This is a request for Mayor and Council to approve a resolution to support Benevilla’s grant
application and awarded funds from the Gila River Indian Community State Shared Revenue
Grant Program. 

Background/Summary:

Benevilla, a local nonprofit agency, submitted a grant proposal to Gila River Indian Community’s
State Shared Grant Program. Gila River Indian Community Grant Program notified Benevilla that
they are recommending a one year grant award of $10,000. Gila River Indian Community
requires the City of Peoria to acknowledge their willingness to accept the grant from The Gila
River Indian Community for the proposed amount and purpose. The acknowledgement must be in
the form of a resolution.  Also, if awarded, the City will serve as the fiscal agent between the Gila
River Indian Community and Benevilla. The full amount awarded will be passed through to
Benevilla.
 
Benevilla’s grant proposal requests funds to support the creative aging wellness programming at
five Life Enrichment Centers in the West Valley. One of the Life Enrichment Centers is located
in Peoria. 

Options:

A: Approve the resolution supporting Benevilla’s grant application.  
 
B: Do not approve the resolution supporting Benevilla’s grant application.

Staff Recommendation:

Discussion and possible action to adopt RES. 2017-97 in support of Benevilla’s grant proposal
and awarded funds from the Gila River Indian Community State Shared Revenue Grant
Program.  
 



 

Fiscal Analysis:

There would be no fiscal impact to the City of Peoria, as this is a pass-through grant.

ATTACHMENTS:

Benevilla award resolution
Benevilla - 2017 Grant Application

Contact Name and Number:  

Tamara Shreeve, Strategic Management Officer, (623) 773-5143  



 
 
 

RESOLUTION NO. 2017-97 
 
RESOLUTION OF THE CITY OF PEORIA, MARICOPA 
COUNTY ARIZONA SUPPORTING THE BENEVILLA  
APPLICATION FOR GILA RIVER INDIAN COMMUNITY 
GRANT FUNDS. 

 
 

WHEREAS, Benevilla, a local nonprofit agency, has a mission to “strengthen 
communities by offering supportive, life enriching programs that enable personal 
independence and dignity”; and 
 
WHEREAS, Benevilla requested a State-Shared Revenue Grant from Gila River Indian 
Community; and   
 
WHEREAS, the City of Peoria is authorized to enter into this Grant with the Gila River 
Indian Community pursuant to A.R.S. § 11-952 which provision empowers Arizona 
political subdivisions to enter into intergovernmental agreements with Federal entities 
and agencies, such as Indian Tribes; and 

WHEREAS, the Gila River Indian Community administers a State-Shared Revenue 
Grant Program; and 
 
WHEREAS, the public interest would best be served by the City supporting the 
Benevilla’s application which will assist in supporting creative aging wellness 
programming at five Life Enrichment Centers in the West Valley.  
 
NOW, THEREFORE, BE IT RESOLVED THAT THE Peoria City Council hereby: 
 

1. Approves support of the Benevilla proposal for Gila River Indian Community 
State-Shared Revenue grant funds for $10,000, and 
 

2. Agrees to perform the duties of the fiscal agent and comply with all appropriate 
procedures and guidelines established by the Gila River Indian Community as 
part of this process. 
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PASSED, ADOPTED AND APPROVED by the Mayor and Council of the City of Peoria, 
Arizona, the 19th day of September, 2017. 
 
 
 
       ____________________________  

Cathy Carlat, Mayor 
 
 
       ____________________________ 
       Date Signed 
 
 
ATTEST: 
 
 
__________________________ 
Rhonda Geriminsky, City Clerk 
 
 
 
APPROVED TO FORM: 
 
 
__________________________ 
Stephen Burg, City Attorney 
 
 
__________________________ 
Effective Date 

        





Gila River Indian Community Grant Application 
Grant Cycle 2017 

 

Narrative 

Please structure your proposal to provide the following information in the order indicated.  Provide the narrative in 

paragraph form in the text field provided.  Please be thorough but strive for brevity. 

1. Briefly describe the organization’s history, mission and goals. 

Benevilla was formed in 1981 by a small group of concerned residents in order to help address the needs of 

Sun City’s aging population – primarily to help them obtain crucial services.  Without access to these services, 

many would experience premature institutionalization or rapid decline in overall well-being. At the time of our 

founding, Benevilla (officially named Sun City Area Interfaith Services) was run by a handful of employees and 

30 volunteers. 

 

Today, Benevilla serves people of all ages throughout the West Valley. With a mission to strengthen 

communities by offering supportive, life enriching programs that enable personal independence and dignity, 

Benevilla provides services that address the day-to-day physical, intellectual, emotional and social 

development needs of children, families, older adults and adults with developmental or intellectual 

disabilities. Benevilla’s comprehensive programs are offered at eight locations throughout the West Valley, 

and are supported by more than 1,000 volunteers and over 150 employees. In fact, in 2016 alone, Benevilla 

provided more than 128,000 acts of service to members of the West Valley community.  

 

Benevilla remains committed to offering the highest quality programming to meet the growing and changing 

needs of those we serve in the West Valley. Benevilla has had three primary short-term goals that we have 

been working on over the past year: 1) A program expansion for our Volunteer Home Services and Benevilla 

CARES programs in the Southwest Valley;  2) Increased creative aging programming throughout our Life 

Enrichment Day Programs; and 3) The smooth transition of our executive leadership from Michelle Dionisio, 

who served as President and CEO for 19 years, to Joanne Thomson, who has worked at Benevilla for 10 years, 

most recently as Vice President of Program Operations. Our long-term goals are to increase our program size 

in the Southwest Valley, including opening a Life Enrichment Day Program in the area.  

 

2. If the applying organization is non-municipal or a non-profit 501c, please describe your relationship with Arizona 

municipalities including past and present support, whether it be through partnerships, collaborations, in-kind 

contributions, grants, tax-based funding or other.  Describe the supporting municipality’s role in this project.  If 

the applying organization is a municipality governmental sub-division please enter the text “Not applicable.” 

Benevilla is delighted in our continued partnership with the City of Peoria – through which we coordinate 

efforts to benefit the community. Specifically, the vital resources that the City of Peoria provides Benevilla 

enables us to offer critical services to Peoria residents. In fact, in 2016 alone, the City of Peoria provided 
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funding for our West Valley Life Enrichment Day Program (located in Peoria), our Volunteer Home Services 

program, and our Benevilla CARES program. In addition, they provide free space for a Benevilla satellite office 

in the Peoria Public Library.   

3. Describe the proposed project and planned goals and activities. 

This year, funding from the Gila River Indian Community would support the creative aging programming at 

Benevilla’s five Life Enrichment Day Program located throughout the West Valley.  

For more than 22 years, Benevilla’s Life Enrichment Day Program has assisted senior adults (“members”) who 

have dementia, are stroke survivors, and those who have Parkinson’s disease to maintain their independence 

and health through the provision of quality services while enabling their primary caregivers to remain 

employed (i.e. caregivers who are the members’ children) and/or to recharge (i.e. caregivers who are the 

members’ spouses and are also seniors) from their caregiving duties. The program serves those who are 

disabled and/or elderly West Valley residents in need of daily assistance to remain living in their homes or 

their caregivers’ homes. By providing the members with care, recreation, wellness programs, socialization and 

other activities during the day, the Life Enrichment program staff works with the members and their 

caregivers/families to delay or even eliminate the need to move into an assisted living or skilled nursing 

facility. 

Benevilla’s Life Enrichment Day Programs ensure members’ daily medical needs are met by a Registered Nurse 

and provide guidance and education about their health. Members receive high-quality, diet-specific (i.e. heart 

healthy, diabetic), dietician-approved healthy meals each day. In addition, each site’s staff works to enrich the 

lives of elderly adults by providing opportunities for socialization and stimulating their interests through 

leisure activities and creative aging programs (the subject of this request). 

Benevilla’s Life Enrichment Day Program programming recognizes that participating in “creative aging” 

opportunities is an important part of remaining vital and engaged in the community as one ages. Through 

engagement in arts activities at the program sites, senior adults are able to discover new talents or once again 

pursue arts participation that they may have previously enjoyed as well as learn and master new art forms. 

Our creative aging programming helps older adults reap the social, mental and physical rewards that come 

from participation in the arts. A volunteer artist-in-residence leads the members in meaningful art projects, 



Gila River Indian Community Grant Application 
Grant Cycle 2017 

 

and members also enjoy outings, gardening and monthly musical entertainment.  In addition, caregivers can 

participate in wellness programs and join support groups and social clubs.  

The goals of our creative aging wellness programming at the Life Enrichment Day Programs are to: 1) promote 

socialization, independence and dignity of members by providing opportunities for creative expression; 2) to 

create an environment that is welcoming, accepting and supportive – nurturing a feeling of community; and 3) 

to honor and highlight the memories, skills and talents of members (particularly those with memory loss) 

through self-expression. 

A two-year $47,500 grant from the Gila River Indian Community would help support the cost of implementing 

various creative aging and wellness activities.  Each Life Enrichment Specialist on staff has earned a 

certification in Creative Aging from the National Center for Creative Aging. The engaging art programs 

facilitated by our staff include Readers Theater, choir, Tibetan singing bowls, and Nature Canvas.  A sampling 

of the diverse teaching artists we have engaged in the past includes: 

Keith Johnson of Sankofa Island Magic Music offers a hands-on experience with West African djembe’ drums 

and gourd shakers. The members are engaged in a drumming circle and make their own rhythm with the 

shakers. Keith also works regularly in the Benevilla Life Day Enrichment Programs and his work has shown to 

reach people who are fairly limited in speech and mobility to begin to interact and verbalize.  

Poet Alexander Andrews is an Estrella Mountain Community College faculty member. He engaged participants 

in writing a group poem about love, romance, and connection.  

A life-long vocalist, award-winning performing songwriter and producer, Judith-Kate Friedman led a process 

sometimes described as “song quilting” or “musical mural painting” wherein older adults, their loved ones, 

and/or care partners collectively compose original memorable songs. Melody and meaning arose 

spontaneously. Judith-Kate has also lead a teaching workshop to Benevilla staff on how to duplicate these 

processes in their own communities.  

Our Time Slips program opens storytelling to everyone by replacing the pressure to remember life events with 

the freedom to imagine. We have a certified Time Slips staff member who travels to the different day 

programs to create this experience for our members.  Through pictures and non-pressure environments, 
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wonderful stories are created.  In addition, we plan to offer Tai Chi, Yoga and Zumba classes and organize 

community outings (art museums, art classes).  

The five Life Enrichment Day Programs that will be served by Gila River Indian Community grant funds are: 

1) West Valley Life (Peoria): stroke survivors, individuals with Parkinson’s disease, individuals with 

dementia, and seniors with intellectual disabilities 

2) Mary’s Place (Sun City): This program serves individuals experiencing moderate to advanced 

Alzheimer’s disease and other related dementias 

3) Lucy Anne’s Place (Surprise): This program is specifically designed for people who have early to 

moderate stages of Alzheimer’s disease and other dementias; it also has an optional intergenerational 

program that promotes interactions between members and children enrolled in Benevilla’s Wirtzie’s 

Child Development Center and Preschool 

4) Restorative (Sun City): This program serves individuals with Parkinson’s disease or early to moderate 

Alzheimer’s disease, as well as stroke survivors or people who have a fall-related injury 

5) Helping Partners (Sun City): This program serves adults with intellectual and developmental disabilities. 

While the program is not restricted to seniors, it does have many members that are older and will 

benefit from creative aging programming.  

4. Describe how the proposed project satisfies one or more of the priority funding areas identified by the Gila River 

Indian Community. 

The creative aging wellness programming at our Life Enrichment Day Programs satisfies the “healthcare” 

funding area in that these programs are wellness activities which assist “in improving the overall health of 

participants or the community” as described in the funding guidelines. 

5. Identify the needs/problems to be addressed, target population and number of people to be served by the 

project. 

Research indicates that creative aging programs have been proven to counter some of the negative effects of 

aging. In fact, the National Center for Creative Aging reports that art helps elderly individuals cope with 

complex age-related issues including mental and physical illness or limitation, lifestyle transition, end-of-life 

decisions, grief, expression and communication. The National Endowment for the Arts’ 2006 Creativity and 

Aging Study found that participation in community based-arts programs had a significantly positive impact on 
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older adults (average age in the study was 80) in the areas of physical health and health services utilization, 

mental health, and involvement in social and general activities. The report states that arts programs led by 

professional artists “point to true health promotion and disease prevention effects” and “reveal a positive 

impact on maintaining independence and on reducing dependency.” 

The target population reached by this grant will be all members at the five Life Enrichment Day Programs, who 

are primarily disabled and/or elderly West Valley residents who need assistance with activities of daily living in 

order to continue living at home. In total, these five Life Enrichment Day Programs served 418 West Valley 

residents in 2016, with 75% participating in creative aging programming. 

6. Define the project as a new or continuing program. 

The creative aging program is a continuing project, but the scope of activities detailed in this request would be 

a significant program expansion. 

7. Provide a brief timeline including start and finish dates.  Indicate if the timeline is flexible. 

Benevilla’s Life Enrichment Day Programs are open year-round (Monday thru Friday, during normal business 

hours, excluding some holidays). Creative aging wellness programs occur on an ongoing basis at the program 

sites, with approximately 2-4 creative aging opportunities held each week at each site.  

8. Identify other organizations, partners or funders participating in the project and their roles. 

To create an enriching array of creative aging wellness programming, we are proud to partner with guest teaching artists 

and instructors, who provide art and wellness experiences for Life Enrichment members, and families if they chose to 

participate.  

In addition, the following funders have generously supported the creative aging programming at our Life Enrichment 

Day Programs in the past: 

- The Virginia G. Piper Charitable Trust 

- The Arizona Commission on the Arts  

9. Would you be able to implement the proposed plan if your organization received partial funding for this project? 
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Because of the incredible benefits that the creative aging programs have on our members’ well-being, we are committed 

to continuing the program indefinitely. However, if full funding is not received, we may need to scale back the creative 

aging program offerings provided during the funding period. 

10. Describe your plan for project sustainability beyond the grant period.  If this is a program/project previously 

funded by the Gila River Indian Community describe efforts made towards the previously described 

sustainability plan. 

Benevilla charges a program fee, covering a majority of the costs of the Life Enrichment Day Programs (many 

members who cannot afford the fees attend with support from contracts with government agencies).  While 

we currently raise funds for the creative aging programming so that we can keep the program fees low, if we 

are unable to generate philanthropic support for the creative aging program we can consider raising the 

program fees to cover the costs.  

11. Describe your plan to document progress and results. 

We measure the progress of clients by tracking the number of Life Enrichment Day Program members who 

participate in our creative aging programs. We also administer satisfaction surveys to members and their 

families on a routine basis to gauge the perceived importance or impact of the creative aging programming, as 

well as the overall Life Enrichment program experience.  We also periodically receive personal success stories 

that highlight the effect that our creative aging programming has on members, like the following about Rachel 

(not her real name):  Originally from Africa, Rachel, who has Alzheimer’s disease, now only speaks in her 

native language (she had previously learned and used English but due to her dementia, she has reverted back 

to her native language). She has difficulty following directions and has bouts of sadness. She is unable to 

express what is causing her sadness. Rachel loves music and especially enjoys the drumming circle led by Keith 

Johnson.  Keith will lead chants during the drumming circle and Rachel is able to follow all of his directions and 

verbal cues. Her smile and enthusiasm during the drumming circle is contagious. The drumming circle helps 

her find joy and the effect lasts much longer than the one-hour session. She often will be happy the remainder 

of the day. While Rachel’s story is unique to her, many of our members also have the same joyful response to 

the drumming circle, which seems to replace a fog with sunshine for our members. 

Regarding the funding received through this grant in particular, we plan to track success in the following ways: 
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- Satisfaction surveys to the members and their caregivers. 

- Our electronic records BERM, tracks the activities that the members engage in, and we can pull a 

report on that. 

- Feedback and meetings with the teaching artists and Life Enrichment Specialists. 

12. Indicate any application to and/or awards made by a tribe other than the Gila River Indian Community for state 

shared revenues for this and any other project for the past five (5) years.  If this information is included in a 

separate attachment, please indicate that here. 

Benevilla received a $20,000 grant from the Tohono O’odham Nation in 2012 to support the purchase of a 

vehicle used to transport clients to our Life Enrichment Day Program Centers.  We have received no additional 

funding from any of the Indian communities.  We do not have any pending applications with another Indian 

community. 
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Project Budget 

Budget Period: Jan. 1, 2018 – Dec. 31, 2019 

For each budget item listed here please provide a narrative description on the following Project Budget Detail page. 
  

Proposed Budget Expense 
(list each budget item) 

Amount 
requested from 
GRIC 

Amount 
requested or 
secured from 
other funders 

In Kind 
contributions 

Total Budget 

1. Contracted artists/health class 
leaders for West Valley Life 
Enrichment Day Program creative 
aging wellness programs 

$9,000 $0 $0 $10,080 

2. Contracted artists/health class 
leaders for Mary’s Place Life 
Enrichment Day Program creative 
aging wellness programs 

$9,000 $0 $0 $11,040 

3. Contracted artists/health class 
leaders for Lucy Anne’s Life 
Enrichment Day Program creative 
aging wellness programs 

$9,000 $0 $0 $11,040 

4. Contracted artists/health class 
leaders for Restorative Life 
Enrichment Day Program creative 
aging wellness programs 

$7,000 $0 $0 $7,200 

5. Contracted artists/health class 
leaders for Helping Partners 
Enrichment Day Program creative 
aging wellness programs 

$8,000 $0 $0 $9,600 

6. Guest Artist $1,000 $0 $0 $2,000 

7. Time Slips Program $1,500 $2,000 $0 $3,500 

8. Art Supplies $3,000 $0 $0 $6,000 

9. Click here to enter text. $0 $0 $0 $0 

10. Click here to enter text. $0 $0 $0 $0 

11. Click here to enter text. $0 $0 $0 $0 

12. Click here to enter text. $0 $0 $0 $0 

13. Click here to enter text. $0 $0 $0 $0 

14. Click here to enter text. $0 $0 $0 $0 

15. Click here to enter text. $0 $0 $0 $0 

16. Click here to enter text. $0 $0 $0 $0 

17. Click here to enter text. $0 $0 $0 $0 

Total Budget $47,500 $2,000 $0 $60,460 

  



Gila River Indian Community Grant Application 
Grant Cycle 2017 

 

 Project Budget Detail 

Please provide a narrative description for each of the project budget items listed on the previous page.  Include the 
dollar figure and how it was derived. 

1. We have a $420/month budget for the West Valley Life Enrichment Day Program (Peoria) for creative aging wellness 

programs. Over 24 months, that totals $10,080. We estimate we will offer between 6-10 creative aging sessions each 

month. The sessions cost: Drumming - $50/session; Tai Chi - $60/session; Yoga - $45/session; Zumba - $50/session.  

Resident artists will also be brought in once or twice each year to work on art projects with the members. (Please note 

for this and the other line items, we have not solicited funding yet for 2018 and 2019 for our creative aging wellness 

programming. We do intend to make solicitations for the programming and will augment any grants we receive with 

unrestricted donations.) 

2. We have a $460/month budget for the Mary’s Place Life Enrichment Day Program (Sun City) for creative aging 

wellness programs. Over 24 months, that totals $11,040. We estimate we will offer between 8-10 creative aging sessions 

each month. The sessions cost: Drumming - $50/session; Tai Chi - $60/session; Yoga - $45/session; Zumba - $50/session.  

Resident artists will also be brought in once or twice each year to work on art projects with the members. 

3. We have a $460/month budget for the Lucy Anne’s Place Life Enrichment Day Program (Surprise) for creative aging 

wellness programs. Over 24 months, that totals $11,040. We estimate we will offer between 8-10 creative aging sessions 

each month. The sessions cost: Drumming - $50/session; Tai Chi - $60/session; Yoga - $45/session; Zumba - $50/session.  

Resident artists will also be brought in once or twice each year to work on art projects with the members. 

4. We have a $300/month budget for the Restorative Life Enrichment Day Program (Sun City) for creative aging wellness 

programs. Over 24 months, that totals $7,200. We estimate we will offer between 5-6 creative aging sessions each 

month. The sessions cost: Drumming - $50/session; Tai Chi - $60/session; Yoga - $45/session; Zumba - $50/session.  

Resident artists will also be brought in once or twice each year to work on art projects with the members. 

5. We have a $400/month budget for the Helping Partners Life Enrichment Day Program (Sun City) for creative aging 

wellness programs. Over 24 months, that totals $7,200. We estimate we will offer between 7-9 creative aging sessions 

each month. The sessions cost: Drumming - $50/session; Tai Chi - $60/session; Yoga - $45/session; Zumba - $50/session.  

Resident artists will also be brought in once or twice each year to work on art projects with the members. 

6. Each year, Benevilla brings in a distinguished guest artist (funding permitting). Typically the artist not only visits one or 

more of the day programs but also trains Life Enrichment staff on the art form they are teaching the members. 
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7. Benevilla has budgeted to get more of our Life Enrichment staff trained on Time Slips, and will pursue doing an 

Organizational Certification program for 11-20 staff through the Time Slip training.  The cost is $3,500 and includes a 4 

hour, online training and associated program supplies such as training manuals and story telling kits.  

8. Life Enrichment Specialists lead creative aging activities several times a week. Often these activities are art activities 

for which we need art supplies.  The budget for art supplies is $3,000 per year ($600 per program site). 

9. Click here to enter text. 

10. Click here to enter text. 

11. Click here to enter text. 

12. Click here to enter text. 

13. Click here to enter text. 

14. Click here to enter text. 

15. Click here to enter text. 

16. Click here to enter text. 

17. Click here to enter text. 

Other explanation: Click here to enter text. 
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CITY OF PEORIA, ARIZONA
COUNCIL COMMUNICATION Agenda Item: 7C. 

Date Prepared:  8/21/2017  Council Meeting Date: 9/19/2017

TO: Jeff Tyne, City Manager 

THROUGH: Andy Granger, Deputy City Manager 

FROM: Stuart Kent, Public Works-Utilities Director 

SUBJECT: Intergovernmental Agreement, Arizona Water Bank Authority, Purchase Long-
Term Storage Credits 

Purpose:

This is a request for Mayor and Council to approve the proposed agreement between the City of
Peoria and the Arizona Water Banking Authority.

Background/Summary:

The Arizona Water Banking Authority (AWBA) was created in 1996 to store unused (“excess”)
water from the Central Arizona Project (CAP) canal to protect cities from the impacts of a
declared shortage on the Colorado River that would result in decreased deliveries of CAP water.
The water stored by AWBA would be recovered during times of reduced supply to augment CAP
deliveries, a concept known as “firming.” AWBA has approached the City of Peoria with the
objective of acquiring Long-Term Storage Credits for firming purposes by reimbursing the City for
storage of the City’s excess CAP water.
 
The City does not order its full allotment of CAP water each year, and thus has a volume of
excess water that varies each year. However, the City must pay capital charges for the excess
water, even though that water is not delivered. The 2017 capital charge rate is $31 per acre-
foot, which will increase to $45 per acre-foot for 2018. The benefit of the proposed arrangement
between the City and AWBA is that AWBA will pay all actual costs of delivery and storage of the
excess water, including the capital charges. The stored water will physically reside in the
northwest valley available to Peoria, while the Long-Term Storage Credits are transferred to
AWBA to fulfill their legal obligation to firm CAP water for cities.
 
The attached agreement sets forth the terms and conditions by which the exchange of credits will
be accomplished. The exchange will be scheduled early in each calendar year beginning in 2018.
AWBA will reimburse the City for all costs, including capital charges, associated with storage of
CAP water in Underground Storage Facilities such as the Agua Fria and Hieroglyphic Mountain
Recharge Projects, located near Peoria. The City will order the agreed-upon volume of CAP
water for storage, up to 6,500 acre-feet, and then transfer the Long-Term Storage Credits to
AWBA. While the agreement runs for five years and is renewable, either participant may



withdraw from the agreement in any given year if circumstances require non-participation. The
agreement is part of the City strategy to store water underground to the extent that water is
available for storage, increasing the City’s sustainability in times of water scarcity.
 
AWBA will reimburse the City for the actual costs of storing up to 6,500 acre-feet of excess CAP
water underground.  The price for 2018 specified in the agreement is $231.91 per acre-foot. The
City will transfer up to 6,500 acre-feet of Long-Term Storage Credits to AWBA. Capital charges
(2018 rate of $45 per acre-foot) on the excess water stored on behalf of the AWBA which would
otherwise be paid for by the City will be paid for by the AWBA, resulting in a net savings to the
City of $292,500. Appropriation authority will be needed for the current fiscal year in order to
proceed. As part of Fiscal Year 2019, a supplemental request for the full amount will be required
and submitted.

Previous Actions:

The City has not previously entered into an agreement with AWBA. The AWBA has entered into
similar agreements with other entities. The City has stored 144,318 acre-feet of water to date
for its own long-term drought protection purposes, and will continue to store CAP and reclaimed
water underground.

Options:

A: Council could act to approve the agreement and approve the appropriation of funds.
 
B: Council could decline to approve the agreement and the appropriation of funds.

Staff Recommendation:

Discussion and possible action to: (a) approve an Intergovernmental Agreement with the Arizona
Water Banking Authority; and (b) approve an appropriation adjustment not to exceed $820,083.
 

Fiscal Analysis:

AWBA will reimburse the City for the actual costs of storing up to 6,500 acre-feet of excess CAP
water underground. The City will transfer up to 6,500 acre-feet of Long-Term Storage Credits to
AWBA. Capital charges (2018 rate of $45 per acre-foot) on the excess water stored on behalf of
the AWBA which would otherwise be paid for by the City will be paid for by the AWBA, resulting
in a net savings to the City of $292,500.  Appropriation authority will be needed for the current
fiscal year in order to proceed. As part of Fiscal Year 2019, a supplemental request for the full
amount will be required and submitted.
 
 
 
 
 



ATTACHMENTS:

LTSC Transfer
AWBA Purchase Sale Agreement

Contact Name and Number:  

Michael D. Weber, P.E., (623) 773-7181



ARIZONA DEPARTMENT OF WATER RESOURCES
Water Planning & Permitting Division
 1110 West Washington St., Suite 310

Phoenix, Arizona 85007
Telephone (602) 771-8599 

Fax (602) 771-8689 

LONG-TERM STORAGE CREDIT TRANSFER FORM 
A.R.S. § 45-854.01 

 
 

 
 

 

__________________________________ 
Long-Term Storage Account No. 

__________________________________ 
Facility Permit Number (where source water was stored) 

__________________________________ 
Water Storage Permit Number (authority to store source 
water) 

__________________________________ 
Name of Seller 

__________________________________ 
Contact Person/Telephone Number 

__________________________________ 
Mailing Address 

_________________________________ 
City/State/Zip 

__________________________________ 
Email

Number of long-term storage credits (in acre-feet) transferred by type(s) of water and year credits were earned. 

Type: ________________acre-feet________ year earned__________ 

Type: ________________acre-feet________ year earned__________

 

[FOR BUYER] 

__________________________________ 
Name of Buyer 

__________________________________ 
Contact Person/Telephone Number 

__________________________________ 
Mailing Address 

__________________________________ 
City/State/Zip 

_________________________________ 
Email

_________________________________ 
Long -Term Storage Account No. (if any) 

If the transfer includes long-term storage credits 
earned from the storage of Central Arizona Project (CAP) 
water in an Active Managem ent Area (AMA), please state: 

1. The date of Buyer’s formation (if Buyer is a legal
entity): ________________________.

2. The amount of groundwater withdrawn by Buyer
in the AMA during the calendar year that the
credits were earned:
_________________________________.

a. The groundwater right number(s) the Buyer
withdrew the groundwater pursuant to:
________________________________

For Official Use Only 

DATE RECEIVED: ______________

Page 1 of 2 
Revised 6/2016

Required Signature Block is on Page 2

The fee for a Long-Term Storage Credit Transfer is $250.00 per water storage transfer.   Only one transaction 
may be requested per form.  Payment may be made by cash, check, or credit card..  Checks should be made payable 
to the Arizona Department of Water Resources.   Failure to enclose the fee will cause the form to be returned.  Fees for a 
Long-Term Credit Transfer are authorized by A.A.C. R12-15-104.

[FOR SELLER]



NOTICE

A.R.S. § 41-1030(B), (D), (E) and (F) provide as follows:

B. An agency shall not base a licensing decision in whole or in part on a licensing requirement or condition that is not
specifically authorized by statute, rule or state tribal gaming compact. A general grant of authority in statute does not constitute a
basis for imposing a licensing requirement or condition unless a rule is made pursuant to that general grant of authority that
specifically authorizes the requirement or condition.

______________________________________ 
Authorized Signature for Seller DATE 

_____________________________________ 
Title  

______________________________________ 
Authorized Signature for Buyer DATE 

_____________________________________ 
Title  

D. This section may be enforced in a private civil action and relief may be awarded against the state.  The court may award
reasonable attorney fees, damages and all fees associated with the license application to a party that prevails in an action against
the state for a violation of this section.
E. A state employee may not intentionally or knowingly violate this section.  A violation of this section is cause for
disciplinary action or dismissal pursuant to the agency’s adopted personnel policy.
F. This section does not abrogate the immunity provided by section 12-820.01 or 12-820.02.

Page 2 of 2 
Revised 6/2016

Pursuant to A.R.S. § 45-854.01(C), the director of the Arizona Department of Water Resources may reject and invalidate 
any assignment of long-term storage credits in which the stored water would not have met the requirements for long-term 
storage credits as prescribed by A.R.S. § 45-852.01 if the assignee had stored the water. 

The undersigned hereby certify, under penalty of perjury, that the information contained in this report is, to the best of 
their knowledge and belief, correct and complete and that they are authorized to sign on behalf of the party for whom their 
signature appears. 



PURCHASE AND SALE AGREEMENT 

FOR 

LONG TERM STORAGE CREDITS 

 

 

 This Purchase and Sale Agreement (Agreement) is made this _____ day of _______, 2017, 
(the “Effective Date”), between the Arizona Water Banking Authority ("AWBA”), an authority 
established under Chapter 14, Title 45 of the Arizona Revised Statutes (“A.R.S.”), added by Law 
1996, Ch. 308, § 16, effective April 30, 1996, and the City of Peoria (“Peoria”), a municipal 
corporation of the State of Arizona. 
 

RECITALS 

 

A. The AWBA desires to purchase Long-Term Storage Credits developed by Peoria 
pursuant to A.R.S. §§ 45-801 et seq., for the benefit of meeting the AWBA’s storage goals. 

 
B.  Peoria is willing to sell and transfer certain Long-Term Storage Credits to AWBA upon 

the price, terms and conditions set forth herein. 
 

 
NOW THEREFORE, for good and valuable consideration, the receipt and sufficiency of which 
are acknowledged, and intending to be legally bound, the parties hereby agree as follows: 

 

ARTICLE 1 

DEFINITIONS 

 

As used in this Agreement, the following terms, when capitalized, shall mean: 
 
1.1 "ADWR" means the Arizona Department of Water Resources. 
 
1.2 "Agreement" means this Purchase and Sale Agreement for Long-Term Storage Credits. 

 
1.3      “AWBA” means the Arizona Water Banking Authority established by A.R.S. § 45-2421 
or its successor. 

 
1.4 “AWBA’s Long-Term Storage Account” means the account established pursuant to 
A.R.S.  § 45-852.01 in the AWBA’s name and account number 70-441150.0000. 

 
1.5 "Long-Term Storage Credit" is as defined in A.R.S.  § 45-802.01(11). 

 
1.6 "Long-Term Storage Credit Transfer Form" is a form, approved by ADWR, to effectuate 

the assignment of Long-Term Storage Credits, as defined in A.R.S. § 45-854.01(B), and 
more specifically described in Article 3 below. 
 

1.7  “Peoria” means the City of Peoria, Arizona. 
 



   

1.8 "Peoria's Long-Term Storage Account" means the Long-Term Storage account 
established pursuant to A.R.S. § 45-852.01 in Peoria’s name and Account No. 70-441146.0000. 
 

ARTICLE 2 

PURCHASE OF LONG-TERM STORAGE CREDITS 

 

2.1 Sale and Purchase.  Subject to the terms and conditions of this Agreement, Peoria agrees 
to sell, transfer and assign and AWBA agrees to purchase, acquire, and pay for up to 6,500 acre-
feet per annum or zero acre-feet per year at Peoria’s sole discretion of Long-Term Storage 
Credits. The total volume of Long-Term Storage Credits that Peoria agrees to sell and AWBA 
agrees to purchase during the term of this Agreement shall be determined annually through 
mutual agreement. 
 
2.2 Type of Water. It is the intent of the parties that all Long-Term Storage Credits purchased 
and sold under this Agreement shall retain the identity of the source of water used to generate 
such Long-Term Storage Credits. 

 
2.3 Long-Term Storage Credits. The Long-Term Storage Credits to be sold by Peoria were 
stored at the underground storage facility(s), under the ADWR Facility and Water Storage 
Permit(s) set forth in Exhibit A hereto. The Parties acknowledge that Exhibit A may be amended 
from time to time during the term of this Agreement to reflect amendments to existing 
underground storage facility permits or to add new permitted underground storage facilities. 

 
2.4 Annual Purchase Price.  The annual purchase price for the Long-Term Storage Credits to 
be transferred pursuant to this Agreement will vary from year to year and shall be based on 
components of the Central Arizona Project (“CAP”) published annual rate schedule. The 
purchase price for 6,500 acre-feet of Long-Term Storage Credits to be sold by Peoria under this 
Agreement in 2018 is $1,507,415 calculated using the formula described in Section 2.5 below.  
 
2.5 Purchase Price Formula.  The per-credit purchase price for the applicable year is 
calculated as follows: Per-credit price = [(CAP Long Term M&I Subcontract Capital Charge + 
CAP Fixed OM&R Charge + CAP Pumping Energy Rate Charge + CAP Underground Water 
Storage O&M Charge for the Phoenix AMA) / 0.94].  As expressed in numbers reflecting 2018 
Provisional CAP rates, the formula is as follows: [($45 + $95 + $65 + $13) / 0.94 = $231.91].  

 
 

ARTICLE 3 

TIME AND MANNER OF TRANSFER 

 

3.1 Long-Term Storage Credit Transfer Form.  To evidence the transfer of Long-Term 
Storage Credits, Peoria and AWBA shall complete, sign and deliver the Long-Term Storage 
Credit Transfer Form to ADWR upon full execution of this Agreement.  A copy of the Long-
Term Storage Credit Transfer Form is attached as Exhibit B to this Agreement.  After Peoria has 
executed and delivered the Long-Term Storage Credit Transfer Form to AWBA, AWBA shall 



   

promptly deliver the fully executed Long-Term Storage Credit Transfer Form to ADWR as 
required by statute. 
 
3.2 Additional Actions and Documentation.  AWBA shall pay any administrative fees 
established by ADWR to effectuate the transfer of Long-Term Storage Credits into AWBA’s 
Account.  The parties shall cooperate to take such further actions and execute such further 
documents as may be determined by either party to be necessary or advisable in order to 
complete the transfer of the Long-Term Storage Credits contemplated by this Agreement. 

 

 

ARTICLE 4 

COMPLETION OF DELIVERY AND PAYMENT  

 

4.1. Completion of Delivery.  Delivery of the Long-Term Storage Credits to be transferred 
pursuant to this Agreement shall be deemed complete when ADWR notifies AWBA in writing 
that it has received and accepted the Long-Term Storage Credit Transfer Form and intends to 
transfer Long-Term Storage Credits from Peoria’s Long-Term Storage Account to AWBA's 
Account (“ADWR Acceptance”). AWBA and Peoria shall cooperate with ADWR to facilitate 
completion of such transfer by ADWR. AWBA will forward to Peoria copies of any notifications 
it receives from ADWR.    
 
4.2. Payment.  Upon ADWR Acceptance, Peoria shall invoice the AWBA the full annual 
purchase price as calculated in Article 2.5 above and allow thirty (30) days for the AWBA to 
remit payment.  
 
4.3. Non-availability of Funds.  Every payment obligation of the State under this Agreement 
is conditioned upon the availability of funds appropriated or allocated for the payment of such 
obligations.  If funds are not allocated and available for the continuance of the Agreement, this 
Agreement may be terminated by the State at the end of the period for which funds are available.  
No liability shall accrue to the State in the event this provision is exercised, and the State shall 
not be obligated or liable for any future payments or for any damages as a result of termination 
under this paragraph. In the event the State has to terminate this Agreement because the funds 
are not available, if such were to occur after Peoria has transferred Long-Term Storage Credits 
and did not receive payment for such, AWBA shall transfer and assign back to Peoria the 
number of credits affected by any such lack of funds transfer. AWBA's obligation to refund any 
credits under this Agreement shall be completed thirty (30) calendar days after AWBA receives 
notification that such funds are not available.   

 

 

ARTICLE 5 

REJECTION OR INVALIDATION OF 

TRANSFER 

 

 If ADWR, pursuant to A.R.S. § 45-854.01(C), rejects or invalidates any transfer or 
assignment of Long-Term Storage Credits made hereunder before AWBA has paid for such 
Long-Term Storage Credits, AWBA shall not be obligated to pay for the number of Long-Term 



   

Storage Credits affected by such rejection or invalidation.  If such rejection or invalidation 
occurs after payment has been made by AWBA, Peoria shall refund an amount equal to the 
number of Long-Term Storage Credits affected by such rejection or invalidation times the price 
per acre-foot for the affected Long-Term Storage Credits, as such price is established in Article 
2.5 above.  Peoria shall refund such amount within thirty (30) business days after either AWBA 
or Peoria receives any notice of rejection or invalidation from ADWR. AWBA shall transfer and 
assign back to Peoria the number of credits affected by any such rejection or invalidation.  
Peoria's obligation to refund any payments under this Article 5 shall expire thirty (30) calendar 
days after ADWR has issued a non-appealable final agency decision approving the transfer and 
assignment of the Long-Term Storage Credits into the AWBA Account.  The Parties’ rights and 
obligations under this Article 5 shall remain in full force and effect, and shall survive termination 
of this Agreement for purposes of addressing a circumstance where ADWR rejects or invalidates 
any transfer of Long-Term Storage Credits made hereunder. 

 

 

ARTICLE 6 

EFFECTIVE DATE AND TERM 

 
 This Agreement shall be effective as of the date set forth in the introductory paragraph of 
this Agreement (the “Effective Date”) and shall stay in effect five (5) years from the effective 
date of this agreement, unless the parties agree to extend this Agreement, or terminate this 
Agreement and in any case all provisions under the Agreement have been met unless it is 
terminated earlier.  

 

 

ARTICLE 7 

DEFAULT AND REMEDIES 
 
7.1. Default.  The occurrence of any of the following events constitutes an event of default by 
a party to this Agreement:  
 

7.1.1 The failure of either party to perform any term, covenant, or condition of this 
Agreement, if that failure continues for thirty (30) days following the receipt of written 
notice from the other party. 

 
7.1.2 (i) The filing by or against either party of a petition to have the party adjudged a 
bankrupt or a petition for reorganization or arrangement under any law relating to 
bankruptcy (unless, in the case of a petition filed against a party, the same is dismissed 
within sixty (60) days); (ii) the making by a party of any general assignment for the 
benefit of creditors; (iii) the appointment of a trustee or receiver to take possession of 
substantially all of the party’s assets, when possession is not restored to the party within 
sixty (60) days; or (iv) the attachment, execution, or other judicial seizure of substantially 
all of a party’s assets, where such seizure is not discharged within sixty (60) days.   
 

7.2. Remedies.  If the event default occurs, the non-defaulting party may immediately 
terminate this Agreement by written notice to the defaulting party and/or may pursue any other 



   

rights available in law or equity. The obligation of the defaulting party to pay any amounts due 
but unpaid or refund any credits previously transferred but unpaid of the date of termination 
under this provision shall survive such termination.  

 

 

ARTICLE 8 

MISCELLANEOUS PROVISIONS 

 

8.1. Interpretation.  This Agreement is governed by and must be construed and interpreted in 
accordance with and in reference to the laws of the State of Arizona, without regard to its 
conflicts of laws provisions.  Any action to resolve any dispute regarding this Agreement shall be 
taken in a state court of competent jurisdiction located in Maricopa County, Arizona.  
 
8.2. No Third-Party Beneficiaries.  This Agreement is solely for the benefit of the parties and 
does not create, nor shall it be construed to create, rights in any third party unless expressly 
provided herein.  No third party may enforce the terms and conditions of this Agreement. 
 
8.3. Non-Discrimination.  The parties shall comply with State Executive Order No. 75-5, as 
amended by State Executive Order No. 2009-09, and all other applicable federal and state laws, 
rules and regulations relating to equal opportunity and non-discrimination, including the 
American with Disabilities Act. 
 
8.4. Conflict of Interest.  The parties to this Agreement are hereby notified of A.R.S. § 38-
511. 
 
8.5. Permits.  The parties shall obtain and maintain all licenses, permits and authority 
necessary to perform their obligations pursuant to this Agreement, and shall comply with all 
applicable state, federal and local laws, including but not limited to those regarding employment 
insurance, disability insurance and worker’s compensation. This Agreement does not relieve 
either party from any obligation or responsibility imposed upon it by law. 
 
8.6. No Employment.  Neither party shall be considered an officer, employee, or agent of the 
other.  No monitoring or supervisory responsibility over the other party’s activities arises on the 
part of the other arises or as a result of, or pursuant to, this Agreement other than as expressly 
provided herein. 
 
8.7. Severability.  The provisions of this Agreement are severable to the extent that if any 
provision is held unenforceable under applicable law, the remaining provisions of the Agreement 
shall remain in effect, if the intent of the Agreement can be accomplished. 
 
8.8. Books, Records and Inspections.  All books, accounts, reports, files and other records 
relating to this Agreement shall be subject at all reasonable times to inspection and audit by the 
State of Arizona, the AWBA, and Peoria for five (5) years after the completion of the 
Agreement.  Such records shall be produced at such state offices as are designated by the State of 
Arizona, the AWBA, or Peoria. 
 



   

8.9. Indemnification.  Each party to this Agreement is independently responsible in the event 
of its own negligence.  Neither party agrees to indemnify the other party. 
 
8.10. Resolution of Disputes.  The parties shall attempt to resolve all claims, disputes, 
controversies, or other matters in question between the parties arising out of, or relating to, this 
Agreement (“Dispute”) promptly, equitably, and in a good faith manner. Any Dispute arising out 
of this Agreement is subject to arbitration to the extent required by A.R.S. §12-133 and§ 12-
1518.  The prevailing Party in such arbitration may seek enforcement of such award in any court 
of competent jurisdiction. Each party agrees to submit to the jurisdiction of any such court solely 
for purposes of the enforcement of such arbitration decision and for no other purpose. 
 
8.11. Amendments.  This Agreement may be modified, amended or revoked only by the 
express written agreement of the parties hereto. 
 
8.12. Entire Agreement.  This Agreement constitutes the entire agreement between the parties 
and no understandings or obligations not expressly set forth in this Agreement are binding upon 
the parties. 
  
8.13. Waiver.  No delay in exercising any right or remedy shall constitute a waiver unless such 
right or remedy is waived in writing signed by the waiving party.  A waiver by any party of any 
right or remedy hereunder shall not be construed as a waiver of any other right or remedy, 
whether pursuant to the same or a different term, condition or covenant. 
 
8.14. Captions.  All captions, titles, or headings in this Agreement are used for the purpose of 
reference and convenience only and do not limit, modify, or otherwise affect any of the 
provisions of this Agreement. 
 
8.15. Rules, Regulations and Amendment or Successor Statutes.  All references in this 
Agreement to the Arizona Revised Statutes include all rules and regulations promulgated by 
ADWR under such statutes and all amendment statutes and successor statutes, rules, and 
regulations to such statutes, rules, and regulations existing as of the date of this Agreement.  
 
8.16. Notices.  Except as otherwise required by law, any notice given in connection with this 
Agreement must be in writing and must be given by personal delivery, overnight delivery, 
facsimile, United States mail, or email.  Any such notice must be addressed to the appropriate 
party at the following address and/or email (or at any other address as a party may hereafter 
designate by written notice given as required by this paragraph):  
 

 

AWBA: 
 
For personal delivery:  Manager 
  Arizona Water Banking Authority 
  1110 W. Washington St., Suite 310 
  Phoenix, AZ 85007 
 



   

For U.S. Mail/email:  Manager 
Arizona Water Banking Authority 
P.O. Box 36020 
Phoenix, Arizona 85067-6020      
voconnell@azwater.gov 

 
CITY OF PEORIA:     
 
For U.S. Mail/email:  Peoria City Manager  

City of Peoria 
8401 W Monroe 

      Peoria, Arizona 85345 
 
      Peoria Deputy Director for Utilities 
      9875 N. 85th Avenue 
      Peoria, Arizona 85345 
      Mike.Weber@peoriaaz.gov 
 
Notice is deemed to have been given on the date on which notice is personally delivered, 
delivered to an overnight delivery service, transmitted by facsimile, mailed or emailed.  Notice is 
deemed to have been received on the date on which the notice is actually received or delivery is 
refused. 
 

 
IN WITNESS WHEREOF, the parties to this Agreement have executed this Agreement 

as of the date first set forth above. 
 
 
  

 ARIZONA WATER BANKING AUTHORITY  
 
    By: __________________________________________ 
           Thomas Buschatzke 
     Its:  Chairperson 
 
      

 
ATTEST: _________________________________ 

         Kathryn A. Sorensen 
                                                     Secretary 
 
     
 
 
 
 



   

CITY OF PEORIA, an Arizona municipal corporation 

      

 
 
    By: _________________________________________ 
     Cathy Carlat  
      
 

Its:  Mayor 
 
      
     APPROVED AS TO FORM: ____________________________  
             Stephen J. Burg 
             City Attorney 
 
      

 
ATTEST: _________________________________ 

         Rhonda Geriminsky  
  City Council Clerk



   

EXHIBIT A 

to 

Purchase and Sale Agreement for Long Term Storage Credits 

 

 

LONG-TERM STORAGE CREDITS 

 

Facility Name 
ADWR Facility 

Permit No. 

ADWR Water 

Storage Permit No. 

ADWR Long-Term 

Storage Account No. 

Water 

Source 

HMRP 71-584466.0002 73-584466.0300 70-441146.0000 CAP 

AFRP Constructed 71-569776.0007 73-569776.0400 70-441146.0000 CAP 

AFRP Managed 71-569775.0006 73-569775.0400 70-441146.0000 CAP 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



   

 

 

EXHIBIT B 

to 

Purchase and Sale Agreement for Long Term Storage Credits 

 

 

ADWR LONG-TERM STORAGE CREDIT TRANSFER FORM A.R.S. § 45-854.01 

 

 



CITY OF PEORIA, ARIZONA
COUNCIL COMMUNICATION Agenda Item: 8C. 

Date Prepared:  9/11/2017  Council Meeting Date: 9/19/2017

TO: Jeff Tyne, City Manager 

THROUGH: Julie Arendall, Deputy City Manager 

FROM: Sonia Andrews, Deputy Finance Director 

SUBJECT: Resolutions Ordering the Sale of City of Peoria Pledged Transportation Tax
Revenue Refunding Obligations and City of Peoria Pledged Excise Tax/State
Shared Revenue Refunding Obligations 

Purpose:

This is a request for the Council to consider the adoption of two Resolutions as follows:
 
The adoption of Resolution No. 2017-101  approving the sale and execution and delivery of
pledged Excise Tax/State Shared revenue refunding obligations, evidencing all the interests of
the owner thereof in a purchase agreement, to prepay a city lease agreement, which financed a
portion of the costs of the community theater; approving the form and authorizing the execution
and delivery of necessary documents; delegating authority to the City Manager and Chief
Financial Officer or Deputy Finance Director to determine certain matters and terms with respect
to the foregoing; authorizing the taking of all other actions necessary to the consummation of the
transactions contemplated by this resolution and declaring an emergency; and 
 
The adoption of Resolution No. 2017-102  approving the sale and execution and delivery of
pledged Transportation Tax revenue refunding obligations, evidencing all the interests of the
owner thereof in a purchase agreement, to prepay a prior purchase agreement, which financed
certain street and roadway improvements; approving the form and authorizing the execution and
delivery of such necessary documents; delegating authority to the City Manager and Chief
Financial Officer or Deputy Finance Director to determine certain matters and terms with respect
to the foregoing; authorizing the taking of all other actions necessary to the consummation of the
transactions contemplated by this resolution and declaring an emergency.
 

Background/Summary:

With the current low interest rate environment, the City is considering the issuance of
approximately $30 million of Revenue Refunding Obligations (the “Obligations”) to refinance
specific outstanding bonds originally issued by the Peoria Municipal Development Authority. It is
anticipated that the new Obligations will be sold via a direct purchase with a financial institution,
having a tax-exempt interest rate of approximately 1.8% with final maturities consistent with the



current maturities in 2025 and 2026. As such, this refinancing does not extend the current
maturity date of the outstanding bonds.
 
The following bonds (the Outstanding Bonds) are being considered for refunding:
 

 
 
 

Bond Issue

 
 

Final
Maturity Date

Estimated
Average Annual

Debt Service
Savings

 
Principal Amount

Outstanding at
Time of Refunding

MDA Bonds, Series
2006 7/2025 $ 32,000 $ 3,255,000

MDA Bonds, Series
2008 1/2026 $415,000 $28,040,000

Total  $447,000 $31,295,000
 
The interest cost of the 2006 and 2008 Outstanding Bonds currently ranges from approximately
4.00% to 5.00%. The refinancing of these bonds is expected to lower the interest cost by issuing
the new Obligations with an estimated interest rate of approximately 1.80%. The planned
refinancing (refunding) is estimated to provide gross debt service cash flow savings of
approximately $3.76 million over the remaining term of the debt. The net present value savings
from the reduction in interest cost is estimated at approximately $3.5 million, which represents a
net present value savings of 6.7% for the 2006 bonds and 9.4% for the 2008 bonds. This
savings threshold/metric exceeds metrics commonly used by cities to measure the efficiency of
a refunding. As such, this indicates an efficient refunding by industry standards.
 
The Purchase Agreements, Trust Agreements, and Escrow Trust Agreement need to be
considered and approved in connection with the proposed financing transaction.
 
 

Previous Actions:

In 2006 and 2008 the Municipal Development Authority issued the bonds that are proposed to be
refunded. The proceeds of the bonds were used to design and construct the various
improvements described below. The improvements were sold to the City of Peoria pursuant to a
City Purchase Agreement and a Lease Agreement. The payments by the City to the Municipal
Development Authority under the agreements are secured by excise taxes and state shared
revenues (as described below) in amounts sufficient to pay the principal and interest payments
on the bonds.
 
The 2006 Bonds were originally issued in the amount of $6,675,000 for the development and
construction of the Peoria Performing Arts Center. The outstanding principle amount is
approximately $3.3 million, callable on or after July 2016, with the final maturity in 2025. These
bonds are secured by revenues from the City’s Excise Taxes and State-Shared Revenues.
Principal and interest payments are paid from the City of Peoria Arts Fund and Half Cent Sales
Tax Fund, in the approximate amount of $490,000 annually.
 

https://peoriaaz.novusagenda.com/AgendaWeb/ItemDetailsPage.aspx?ItemID=2630&MeetingView=Y&DeptID=2&parentPage=Meeting&rwndrnd=0.4552852844450437#


The 2008 Bonds were issued in the amount of $47,000,000 for the development and
construction of improvements to Happy Valley Road from 67th Avenue to Lake Pleasant
Parkway along with ancillary improvements including intersections, sound walls, signalizations,
and a bridge, along with adjacent roadway improvements to 83rd Avenue from Williams Road to
Calle Lejos. The currently outstanding principle amount is approximately $28 million, callable on
or after January 2019, with the final maturity in 2026. These bonds are secured by revenues
from the City’s Transportation Sales Tax as well as secondary security from the City’s Excise
Taxes and State-Shared Revenues. Principal and interest payments are paid from the
Transportation Sales Tax Fund and Utility Funds in the approximate amount of $3.9 million
annually.
 

Options:

A : Adopt the Resolution approving the sale and execution and delivery of pledged Excise
tax/state shared revenue refunding obligations, evidencing all the interests of the owner thereof
in a purchase agreement, to prepay a city lease agreement, which financed a portion of the
costs of the community theater; approving the form and authorizing the execution and delivery of
necessary documents; delegating authority to the City Manager and Chief Financial Officer or
Deputy Finance Director to determine certain matters and terms with respect to the foregoing;
authorizing the taking of all other actions necessary to the consummation of the transactions
contemplated by this resolution and declaring an emergency.
 
and;
 
Adopt the Resolution approving the sale and execution and delivery of pledged Transportation
Tax revenue refunding obligations, evidencing all the interests of the owner thereof in a purchase
agreement, to prepay a prior purchase agreement, which financed certain street and roadway
improvements; approving the form and authorizing the execution and delivery of such necessary
documents; delegating authority to the City Manager and Chief Financial Officer or Deputy
Finance Director to determine certain matters and terms with respect to the foregoing;
authorizing the taking of all other actions necessary to the consummation of the transactions
contemplated by this resolution and declaring an emergency.
 
B: Do not adopt the Resolutions authorizing and approving the sale and execution and delivery
of the refunding obligations.

Staff Recommendation:

Discussion and possible action for: (a) consideration and possible adoption of RES. 2017-
101 approving the sale and execution and delivery of pledged Excise Tax/State Shared Revenue
refunding obligations, evidencing all the interests of the owner thereof in a purchase agreement,
to prepay a city lease agreement, which financed a portion of the costs of the community
theater; approving the form and authorizing the execution and delivery of necessary documents;
delegating authority to the City Manager and Chief Financial Officer or Deputy Finance Director
to determine certain matters and terms with respect to the foregoing; authorizing the taking of all
other actions necessary to the consummation of the transactions contemplated by this resolution
and declaring an emergency; and (b) consideration and possible adoption of RES. 2017-



102 approving the sale and execution and delivery of pledged Transportation Tax revenue
refunding obligations, evidencing all the interests of the owner thereof in a purchase agreement,
to prepay a prior purchase agreement, which financed certain street and roadway improvements;
approving the form and authorizing the execution and delivery of such necessary documents;
delegating authority to the City Manager and Chief Financial Officer or Deputy Finance Director
to determine certain matters and terms with respect to the foregoing; authorizing the taking of all
other actions necessary to the consummation of the transactions contemplated by this resolution
and declaring an emergency.
 

Fiscal Analysis:

This transaction will raise approximately $30 million for the refinancing of certain outstanding
bonds. It is also expected to result in approximately $3.8 million of gross debt service savings
over the term of the new Obligations. Actual savings from the refinancing transaction will be
determined by market conditions and bids received. The maturity schedule of the new
Obligations will not extend the current maturities. The pledged funding sources for the principal
and interest payments are city excise taxes and state- shared revenues and transportation sales
taxes for the applicable bonds. 

ATTACHMENTS:

Excise Tax Resolution
First Excise Tax Purchase Agreement
First Excise Tax Trust Agreement
Transportation Tax Resolution
First Transportation Tax Purchase Agreement
First Transportation Tax Trust Agreement
Transportation Tax Escrow Trust Agreement



 

 
 

RESOLUTION NO. 2017-101 
 
 

RESOLUTION OF THE MAYOR AND COUNCIL OF THE 
CITY OF PEORIA, ARIZONA, APPROVING THE SALE 
AND EXECUTION AND DELIVERY OF PLEDGED EXCISE 
TAX/STATE SHARED REVENUE REFUNDING 
OBLIGATIONS, EVIDENCING ALL THE INTERESTS OF 
THE OWNER THEREOF IN A PURCHASE AGREEMENT, 
TO PREPAY A CITY LEASE AGREEMENT OF THE CITY, 
WHICH FINANCED A PORTION OF THE COSTS OF THE 
COMMUNITY THEATER FOR THE CITY; APPROVING 
THE FORM AND AUTHORIZING THE EXECUTION AND 
DELIVERY OF SUCH PURCHASE AGREEMENT, A 
TRUST AGREEMENT AND OTHER NECESSARY 
DOCUMENTS; DELEGATING AUTHORITY TO THE CITY 
MANAGER AND CHIEF FINANCIAL OFFICER OR 
DEPUTY FINANCE DIRECTOR TO DETERMINE CERTAIN 
MATTERS AND TERMS WITH RESPECT TO THE 
FOREGOING; AUTHORIZING THE TAKING OF ALL 
OTHER ACTIONS NECESSARY TO THE 
CONSUMMATION OF THE TRANSACTIONS 
CONTEMPLATED BY THIS RESOLUTION AND 
DECLARING AN EMERGENCY 

 
 

WHEREAS, the Mayor and Council of the City of Peoria, Arizona (the 
“City”), have determined to prepay the Series 2006 City Lease, dated as of March 1, 
2006 (the “City Lease”), which financed a portion of the costs of a community theater for 
the City (the “Refinanced Project”), by entering into a First Excise Tax/State Shared 
Revenue Purchase Agreement, to be dated as of the first day of the month of the dated 
date of the hereinafter described Obligations established as provided herein (the 
“Purchase Agreement”), with Zions Bank, a Division of ZB, National Association, as 
trustee (the “Trustee”), in its separate capacity as “Seller”; and 

WHEREAS, in connection with the Purchase Agreement, the Mayor and 
Council of the City have deemed it necessary and desirable to provide for the sale and 
execution and delivery of pledged revenue refunding obligations, provided for by this 
Resolution (the “Obligations”), pursuant to the First Excise Tax/State Shared Revenue 
Trust Agreement, to be dated as of the first day of the month of the dated date of the 
Obligations (the “Trust Agreement”), between the Trustee and the City, evidencing all 
the interests of the owner of the Obligations in payments to be made by the City to the 
Trustee pursuant to the Purchase Agreement; and 
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WHEREAS, the payments represented by the Obligations will be secured 
by amounts received under the Purchase Agreement pursuant to which the City will 
pledge revenues from the Excise Taxes and the State Shared Revenues (as such terms 
are defined in the Purchase Agreement); and 

WHEREAS, there have been presented to the Mayor and Council of the 
City at the meeting at which this Resolution is being adopted (1) the proposed form of 
the Purchase Agreement and (2) the proposed form of the Trust Agreement; and 

WHEREAS, refinancing the costs of the Refinanced Project pursuant to 
the Purchase Agreement is in furtherance of the purposes of the City and is in the public 
interest; 

NOW, THEREFORE, BE IT RESOLVED BY THE MAYOR AND 
COUNCIL OF THE CITY OF PEORIA, ARIZONA, THAT: 

Section 1.  (a) The execution and delivery of the Obligations by the 
Trustee is approved. 

(b) The City Manager or the Chief Financial Officer or Deputy 
Finance Director of the City are each authorized to determine on behalf of the City the 
series name and designation of the Obligations; the date and the entity with which the 
Obligations are to be placed by them at their direction; the total aggregate principal 
amount of the Obligations which are to be executed and delivered; the date the 
Obligations are to be dated; the dates on which interest on the Obligations is to be 
payable and the interest rates per annum the Obligations are to bear (but, except in the 
case of default or an event of taxability, not greater than ten percent (10%) per annum); 
the dates the Obligations are to mature but not later than ten (10) years from the date of 
the execution and delivery of the Obligations, the principal amounts to mature on such 
dates and the provisions for prepayment thereof in advance of such dates; the portion of 
the City Lease to be prepaid and the exercise of redemption provisions with respect to 
the bonds issued with respect to the City Lease and the terms upon which the 
Obligations are to be sold (including determinations of price, original issue discount and 
premium); provided, however, that the foregoing determinations shall not result in 
present value savings, net of costs of issuance, of less than two and one-half percent 
(2.5%) of the portion of the City Lease being prepaid. 

(c) The forms and other terms of the Obligations, including the 
provisions for the signatures, authentication, payment, registration, transfer, exchange, 
redemption and number shall be as set forth in the Trust Agreement and are approved. 

Section 2.  The form, terms and provisions of the Purchase Agreement 
and the Trust Agreement, in substantially the forms of such documents (including the 
Obligations and other exhibits thereto) presented at the meeting of the Mayor and 
Council of the City at which this Resolution is being adopted are approved, with such 
final provisions, insertions, deletions and changes as determined as provided 
hereinabove and shall be approved by the Mayor of the City, any other member of the 
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Council of the City, the execution of each such document being conclusive evidence of 
such approval, and the Mayor of the City or any other member of the Council of the City, 
or the Clerk of the City, where applicable, are authorized and directed, for and on behalf 
of the City, to execute and deliver and attest or approve the Purchase Agreement and 
the Trust Agreement and to take all action to carry out and comply with the terms of 
such documents. 

Section 3.  The Trustee (including in its separate capacity as Seller is 
requested to take any and all action necessary in connection with the execution and 
delivery of the Purchase Agreement and the Trust Agreement and the sale and 
execution and delivery of the Obligations and is further authorized and directed to take 
such action as may be reasonable for the administration of the trusts so held by it.   

Section 4.  The covenants and agreements contained in the Purchase 
Agreement as to the pledge of and the lien on revenues from the Excise Taxes and the 
State Revenues and the restriction on the issuance of further parity obligations secured 
by revenues from the Excise Taxes and the State Revenues are approved and 
confirmed. 

Section 5.  The Mayor, the City Manager, the Chief Financial Officer and 
other officers of the City, on behalf of the City, are authorized and directed, without 
further order of the Mayor and Council of the City, to do all such acts and things and to 
execute and deliver all such certificates, proceedings, agreements and other documents 
as may be necessary or convenient to be executed and delivered on behalf of the City, 
to cause the sale and execution and delivery of the Obligations and to evidence 
compliance with, or further the purposes of, all the terms and conditions of this 
Resolution. 

Section 6.  All actions of the officers and agents of the City which conform 
to the purposes and intent of this Resolution and which further the sale and execution 
and delivery of the Obligations as contemplated by this Resolution, whether heretofore 
or hereafter taken, are ratified, confirmed and approved. 

Section 7.  If any section, paragraph, clause or phrase of this Resolution 
shall for any reason be held to be invalid or unenforceable, the invalidity or 
unenforceability of such section, paragraph, clause or phrase shall not affect any of the 
remaining provisions of this Resolution.  All orders, resolutions and ordinances or parts 
thereof inconsistent herewith are hereby waived to the extent only of such 
inconsistency.  This waiver shall not be construed as reviving any order, resolution or 
ordinance or any part thereof. 



Resolution No. 2017-101 
Page 4 of 5 
 

Section 8.  The immediate operation of this Resolution is necessary for the 
economic prepayment of the City Lease and the resulting preservation of the public 
health and welfare by expediting the prepayment of the City Lease and an emergency is 
hereby declared to exist.  This Resolution shall be in full force and effect from and after 
its passage and approval by the Mayor and Council of the City, as required by law, and 
is hereby exempt from the referendum provisions of the City's Charter and the 
constitution and laws of the State of Arizona pursuant to Section 19-142(B). 

PASSED AND ADOPTED on this 19th day of September, 2017. 

 
 
 
_____________________________________ 
CATHY CARLAT, MAYOR 
 
 
_____________________________________ 
DATE SIGNED 
 
 
 

 
 
ATTEST: 
 
 
______________________________________ 
RHONDA GERIMINSKY, CITY CLERK 
 
 
 
 
APPROVED AS TO FORM: 
 
 
______________________________________ 
STEPHEN J. BURG, CITY ATTORNEY 
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CERTIFICATION 

 
 

I hereby certify that the foregoing Resolution No. 2017-101 was duly 
passed and adopted by the Mayor and Council of the City of Peoria, Arizona, at a 
regular meeting held on the 19th day of September, 2017, and the vote was _____ ayes 
and _____ nays. 

 
 
 
____________________________________ 
Clerk, City of Peoria, Arizona 
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FIRST EXCISE TAX/STATE SHARED REVENUE PURCHASE AGREEMENT 

THIS FIRST EXCISE TAX/STATE SHARED REVENUE PURCHASE 

AGREEMENT, dated as of October 1, 2017 (this “Agreement”), by and between the CITY OF 

PEORIA, ARIZONA, a municipal corporation under the laws of the State of Arizona (“City”), as 

purchaser hereunder, and ZIONS BANK, A DIVISION OF ZB, NATIONAL ASSOCIATION, a 

national banking association (“Trustee”), in its capacity as trustee under the First  Excise 

Tax/State Shared Trust Agreement, dated as of even date herewith (the “Trust Agreement”), by 

and between Trustee and City, but in its separate capacity as seller hereunder, 

W I T N E S S E T H: 

WHEREAS, City determined that it would be beneficial to its citizens to 

refinance the obligations of  City pursuant to a Series 1993 City Lease, dated as of October 1, 

1993 (the “1993 City Lease”), between City and Peoria Municipal Development Authority, Inc. 

(the “Corporation”) , being the only remaining obligation of City to the Corporation securing 

debt issued pursuant to the Trust Indenture, dated as of June 1, 1985, from the Corporation to 

The Valley National Bank of Arizona (predecessor in interest to J.P. Morgan Trust Company, 

National Association), as trustee, and a City Lease, dated as of June 1, 1993 (collectively with 

the 1993 City Lease, the “1993 City Leases”), between City and City of Peoria Municipal Sports 

Complex Authority; and 

WHEREAS, in order to refinance the obligations of City pursuant to the 1993 

City Leases, the Corporation and City deemed it necessary and desirable for the Corporation to 

issue its $25,015,000 aggregate principal amount of Revenue Refunding Bonds, Series 2003 (the 

“Series 2003 Bonds”); and 

WHEREAS, in connection with the issuance of the Series 2003 Bonds, the 

Corporation and City entered into a Series 2003 Ground Lease, dated as of June 1, 2003, 

pursuant to which  City leased the real property described on Exhibit A attached thereto to the 

Corporation and a Series 2003 City Lease, dated as of June 1, 2003 (the “Series 2003 City 

Lease”), pursuant to which the Corporation leased such real property and the improvements to be 

included thereon to City; and 

WHEREAS, all amounts due pursuant to the Series 2003 City Lease have been 

paid or provided for, and none of the Series 2003 Bonds remain outstanding; and 

WHEREAS, City then determined that it will be beneficial to its citizens to 

finance the costs of design, construction and outfitting of a community theater (the “First 

Project”); and 

WHEREAS, in order to finance the First Project, the Corporation and City 

deemed it necessary and desirable for the Corporation to issue its Revenue Bonds, Series 2006 

(the “Series 2006 Bonds”); and 

WHEREAS, in connection with the issuance of the Series 2006 Bonds, the 

Corporation and City entered into a Series 2006 Ground Lease, dated as of March 1, 2006, 
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pursuant to which City leased the real property described on Exhibit A attached thereto to the 

Corporation and a Series 2006 City Lease, dated as of March 1, 2006 (the “Series 2006 City 

Lease”), pursuant to which the Corporation leased such real property and the improvements to be 

included thereon to City, and City, as agent of the Corporation, agreed to design, construct and 

outfit, as the case may be, the First Project; and 

WHEREAS, City then determined that it will be beneficial to its citizens to 

refinance the costs to acquire certain water rights (the “Second Project”) available pursuant to the 

Lease Agreement for CAP Water, dated May 15, 2006, among the United States of America, the 

Gila River Indian Community and City; and 

WHEREAS, in order to finance the Second Project, the Corporation and City 

deemed it necessary and desirable for the Corporation to issue its Revenue Bonds, Series 2011 

(the “Series 2011 Bonds”); and 

WHEREAS, in connection with the issuance of the Series 2011 Bonds, the 

Corporation and City entered into a Series 2011 Ground Lease, dated as of June 1, 2011, 

pursuant to which City leased the parcels of real property described on Exhibit A attached 

thereto to the Corporation and a Series 2011 City Lease, dated as of June 1, 2011 (the “Series 

2011 City Lease”), pursuant to which the Corporation leased such real property and the 

improvements included thereon to City, and City, as agent of the Corporation, agreed to provide 

for the acquisition of the Second Project; and 

WHEREAS, City then determined that it will be beneficial to its citizens to 

finance the costs of renovations to the “Peoria Sports Complex” (the “Third Project”); and 

WHEREAS, in order to finance the Third Project, the Corporation and City 

deemed it necessary and desirable for the Corporation to issue its Revenue Bonds, Series 2012 

(the “Series 2012 Bonds”); and 

WHEREAS, in connection with the issuance of the Series 2012 Bonds, the 

Corporation and City entered into a Series 2012 City Purchase Agreement, dated as of July 1, 

2012 (together with the Series 2011 city Lease, the “Existing Agreements”), pursuant to which, 

among other things, City, as agent of the Corporation, agreed to provide for the Third Project; 

and 

WHEREAS, pursuant to Section 3.3 of each of the Existing Agreements, there is 

a first lien upon amounts of revenues from the Excise Taxes (as such term and all other 

undefined terms used herein are defined in the Trust Agreement) and the State Shared Revenues 

for payments due with respect to the Existing Agreements; and 

WHEREAS, the Mayor and Council of City have determined that it will be 

beneficial to the citizens of City for City to prepay the remaining, unpaid amounts due pursuant 

to the Series 2006 City Lease ; and 

WHEREAS, for such purposes, the Mayor and Council of City requested that 

Trustee sell and execute and deliver the Obligations, and Trustee has, as described in the Trust 
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Agreement, caused a deposit to be made to the Costs of Issuance Fund and amounts to be paid to 

the Prior Trustee; and 

WHEREAS, pursuant to Section 2 of this Agreement, the pledge of revenues from 

Excise Taxes and the State Shared Revenues to the Payments will be a first lien pledge thereof, 

on parity with the first lien of such amounts of revenues from the Excise Taxes and the State 

Shared Revenues with respect to the payments due pursuant to the Existing Agreement; and 

WHEREAS, City is a municipal corporation duly incorporated and validly 

existing under the laws of the State; the Constitution and the laws of the State authorize City to 

enter into this Agreement and the transactions contemplated by this Agreement; City has duly 

authorized and executed this Agreement; this Agreement is a lawful, valid and binding obligation 

of City, enforceable against City in accordance with its terms; all required procedures for 

execution and performance of this Agreement, including publication of notice, public hearing or 

competitive bidding, if applicable, have been or will be complied with in a timely manner; the 

Payments will be paid when due out of funds which are legally available for such purposes; 

neither the execution and delivery of this Agreement or the Trust Agreement, nor the fulfillment 

of or compliance with the terms and conditions hereof or thereof nor the consummation of the 

transactions contemplated hereby or thereby, conflicts with or results in a breach of the terms, 

conditions or provisions of any restriction or any agreement or instrument to which City is now a 

party or by which City is bound, or constitutes a default under any of the foregoing, or results in 

the creation or imposition of any lien, charge or encumbrance whatsoever upon any of the 

property or assets of City; City has disclosed in writing to Trustee all facts that do or will 

materially adversely affect the properties, operations or financial condition of City and that any 

financial statements, notices or other written statements provided by City to Trustee pursuant 

hereto will not contain any untrue statement of a material fact or omit any material fact necessary 

to make such statements or information not misleading and the Prepaid Leasehold complies with 

all applicable environmental laws, rules and regulations (including, without limitation, all 

federal, state and local laws) and with Title III of the Americans with Disabilities Act and the 

regulations issued thereunder by the United States Department of Justice concerning accessibility 

of places of public accommodation and commercial facilities if and to the extent such Act and 

regulations apply to the Prepaid Leasehold; and 

WHEREAS, Trustee has full legal authority and is duly empowered to enter into 

this Agreement and has taken all actions necessary to the execution and delivery hereof; 

NOW THEREFORE, PURSUANT TO LAW AND FOR AND IN 

CONSIDERATION OF THE MUTUAL COVENANTS HEREINAFTER CONTAINED, IT IS 

HEREBY AGREED AS FOLLOWS: 

Section 1. Term and Payments. 

(a) In order to refinance the costs of the Prepaid Leasehold, City 

hereby sells and conveys any interests it has in the Prepaid Leasehold to Trustee, without 

warranty, for the sum of $10.00 and other valuable consideration had and received.  For the 

amounts payable pursuant hereto (including the Payments), Trustee in turn hereby sells and 
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conveys back to City, without warranty, and City hereby purchases from Trustee, any interests 

Trustee has in the Prepaid Leasehold.  (City acknowledges that the right of Trustee to sell the 

Prepaid Leasehold arises out of the deposit for the benefit of City with the Escrow Trustee and 

that City is receiving good and valuable consideration from both such sales.) 

(b) As the purchase price, City shall pay the Payments to Trustee.  

(The Interest Portion is interest for purposes of the Code.)  This Agreement shall be deemed and 

construed to be a “net purchase agreement,” and the Payments shall be an absolute net return to 

Trustee, free and clear of any expenses or charges whatsoever, except as otherwise specifically 

provided herein. 

City shall further also pay to Trustee its fees and expenses in accordance with the provisions of 

the Trust Agreement and to the United States of America any amounts required by 

Section 11(b)(ii). 

Upon the occurrence of an Event of Taxability, (i) the amount of each of the Payments 

denominated as and comprising interest pursuant to this Agreement shall be computed by 

multiplying the portion of the Payments designated as principal by the Taxable Rate (on the basis 

of a 360-day year of twelve 30-day months), and the Schedule shall be deemed to be amended to 

reflect such re-calculation and (ii) City shall pay to the Seller for the purpose of remitting to 

Trustee in trust for the benefit of the Owners (or former Owners, as the case may be) of the 

Obligations as a gross-up amount (the “Gross-Up Amount”) (1) an amount equal to the 

difference between (A) the amount of interest that would have been paid to such Owner during 

the period for which such interest is included in the gross income of such Owner if an Obligation 

had borne interest at the Taxable Rate, beginning on the Taxable Date (the “Taxable Period”), 

and (B) the corresponding Interest Portion actually paid to the Owner (or former Owner, as the 

case may be) during the Taxable Period, and (2) to the extent permitted by applicable law, an 

amount equal to any interest, penalties or charges owed by such Owner (or former Owner, as the 

case may be) as a result of the Interest Portion becoming included in the gross income of such 

Owner (or former Owner, as the case may be), together with any and all attorneys’ fees, court 

costs, or other “out-of-pocket” costs incurred by such Owner (or former Owner, as the case may 

be) in connection therewith. 

Upon the occurrence of an Event of Default, the amount of each of the Payments denominated as 

and comprising interest pursuant to this Agreement shall be computed by multiplying the portion 

of the Payments designated as principal by the Default Rate (on the basis of 360-day year of 

twelve 30-day months), and the Schedule shall be deemed to be amended to reflect such re-

calculation. 

(c) The obligation of City to pay the amounts described in 

paragraph (b) hereof (including the Payments) from the sources described herein and to comply 

with the other provisions hereof shall be absolute and unconditional and shall not be subject to 

any defense or any right of set-off, abatement, counterclaim, or recoupment arising out of any 

breach by Trustee of any obligation to City or otherwise, or out of indebtedness or liability at any 

time owing to City by Trustee.  Until such time as all of the payments described in Subsection 

(b) hereof (including the Payments) shall have been fully paid or provided for, City (i) shall not 
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suspend or discontinue the same, (ii) shall comply with the other provisions hereof and (iii) shall 

not terminate this Agreement for any cause, including, without limiting the generality of the 

foregoing, the occurrence of any acts or circumstances that may constitute failure of 

consideration, eviction or constructive eviction, destruction of or damage to the Prepaid 

Leasehold or the taking by eminent domain of title to or temporary use of any or all of the 

Prepaid Leasehold, commercial frustration of purpose, abandonment of the Prepaid Leasehold by 

City, any change in the tax or other laws of the United States of America or of the State or any 

political subdivision of either or any failure of Trustee to perform and observe any agreement, 

whether express or implied, or any duty, liability or obligation arising out of or connected with 

the Trust Agreement or this Agreement.  Nothing contained in this Section shall be construed to 

release Trustee from the performance of any of the agreements on its part herein or in the Trust 

Agreement contained and in the event Trustee shall fail to perform any such agreements on its 

part, City may institute such action against Trustee as City may deem necessary to compel 

performance so long as such action does not abrogate the obligations of City contained in the 

first sentence of this paragraph. 

(d) Any of the payments described in Subsection (b) hereof (including 

the Payments) due on a day which is not a Business Day may be made on the next Business Day 

and will be deemed to have been made on the date due. 

(e) Amounts payable to Trustee shall be paid by the means specified 

in writing to City. 

Section 2. Pledge; Limited Obligations. 

(a) City hereby irrevocably pledges for the payment of the Payments 

revenues from the Excise Taxes and the State Shared Revenues.  City intends that this pledge 

shall be a first lien upon such amounts of revenues from the Excise Taxes and the State Shared 

Revenues as will be sufficient to make the Payments when due, on parity with the first lien of 

such amounts of revenues from the Excise Taxes and the State Shared Revenues with respect to 

the Existing Agreements. City shall make said payments from revenues from the Excise Taxes 

and the State Shared Revenues, except to the extent it chooses to make the payments from other 

funds pursuant to this Section, first paying the United States of America any amounts required by 

Section 11(b)(ii) and making the Payments and thereafter making the other required payments.  

Said pledge of, and said lien on, revenues from the Excise Taxes and the State Shared Revenues 

is hereby irrevocably made and created for the prompt and punctual payment of the amounts due 

hereunder according to the terms hereof and to maintain the funds as hereinafter specified in this 

Agreement and the Trust Agreement.  All of the Payments are coequal as to the pledge of and 

lien on revenues from the Excise Taxes and the State Shared Revenues pledged for the payment 

thereof and share ratably, without preference, priority or distinction, as to the source or method 

of payment from revenues from the Excise Taxes and the State Shared Revenues or security 

therefor.  The rights of the Owners to payment from revenues from Excise Taxes and the State 

Shared Revenues are on a parity with the rights to payment from  revenues from Excise Taxes 

and the State Shared Revenues of the Existing Agreements on any Parity Obligations. 
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(b) City shall remit to Trustee from revenues from the Excise Taxes 

and the State Shared Revenues all amounts due under this Agreement in the amounts and at the 

times and for the purposes as required herein.  The obligation of City to make payments of any 

amounts due under this Agreement, including amounts due after default or termination hereof, is 

limited to payment from revenues from the Excise Taxes and the State Shared Revenues and 

shall under no circumstances constitute a general obligation or a pledge of the full faith and 

credit of City, the State or any of its political subdivisions, or require the levy of, or be payable 

from the proceeds of, any ad valorem property taxes. 

(c) City may, at the sole option of City, make payments due pursuant 

to Section 1 hereof from its other funds as permitted by law and as City shall determine from 

time to time, but Trustee acknowledges that it has no claim hereunder to such other funds.  No 

part of the purchase price payable pursuant to this Agreement shall be payable out of any ad 

valorem property taxes imposed by City or from bonds or other obligations, the payment of 

which City’s general taxing authority is pledged, unless (i) the same shall have been duly 

budgeted by City according to law, (ii) such payment or payments shall be within the budget 

limitations of the statutes of the State and (iii) any such bonded indebtedness or other obligation 

is within the debt limitations of the Constitution of the State. 

Section 3. Surplus and Deficiency of Revenues from Pledged Revenues.  

Revenues from the Excise Taxes and State Shared Revenues in excess of amounts, if any, 

required to be deposited with or held by Trustee for payments due under this Agreement and the 

Trust Agreement shall constitute surplus revenues and may be used by City for any lawful 

purpose for the benefit of City, including the payment of obligations to which revenues from the 

Excise Taxes and the State Shared Revenues may from time to time be pledged on a basis 

subordinate hereto.  If at any time the moneys in the funds held for payment of amounts due 

under this Agreement or the Trust Agreement are not sufficient to make the deposits and 

transfers required, any such deficiency shall be made up from the first moneys thereafter 

received and available for such transfers under the terms of this Agreement and, with respect to 

payment from revenues from the Excise Taxes and the State Shared Revenues, pro rata, as 

applicable, with amounts due with respect to the Existing Agreements, this Agreement and any 

Parity Obligations, and the transfer of any such sum or sums to said fund as may be necessary to 

make up any such deficiency shall be in addition to the then-current transfers required to be 

made pursuant hereto. 

Section 4. Parity Lien Obligations.  So long as any of the Obligations remain 

outstanding and the principal and interest thereon shall be unpaid or unprovided for or any other 

amounts remain unpaid or unprovided for hereunder, City shall not further encumber revenues 

from the Excise Taxes or the State Shared Revenues on a basis equal to the pledge hereunder 

unless revenues from the Excise Taxes plus the State Shared Revenues, in the next preceding 

Fiscal Year, shall have amounted to at least three (3) times the highest combined interest and 

principal requirements for any succeeding Fiscal Year for the Existing Agreement, this 

Agreement and any Parity Obligations (i.e., those already, or so proposed to be, secured by such 

pledge). 
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Section 5. City Control over Revenue Collection.  To the extent permitted by 

applicable law, revenues from Excise Taxes shall be retained and maintained so that the amounts 

received from revenues from the Excise Taxes and the State Shared Revenues, all within and for 

the next preceding Fiscal Year, shall, have been equal to at least three (3) times the total of 

interest and principal requirements for the current Fiscal Year for the Existing Agreements, this 

Agreement and any Parity Obligations.  If revenues from the Excise Taxes and the State Shared 

Revenues for any such Fiscal Year, shall not have been equal to at least three (3) times the total 

of the interest and principal requirements for the current Fiscal Year for the Existing 

Agreements, this Agreement and any Parity Obligations or if at any time it appears that revenues 

from the Excise Taxes and the State Shared Revenues will not be sufficient to meet such 

requirements, City shall, to the extent permitted by applicable law, either impose new exactions 

of the type of the Excise Taxes which will be part of the Excise Taxes or increase the rates for 

the Excise Taxes currently imposed in order that (a) revenues from the Excise Taxes and the 

State Shared Revenues will be sufficient to meet all current requirements hereunder and 

(b) revenues from the Excise Taxes and the State Shared Revenues will be reasonably calculated 

to attain the level as required by the first sentence of this subsection. 

(b) The Excise Tax/State Shared Revenue Fund established in 

connection with the Existing Agreements is hereby expanded to provide for the purposes of this 

Agreement and, after paying therefrom amounts for the purposes described in the Prior Existing 

Agreements and herein, such Fund may be reduced to zero, including by transferring any such 

balance to the General Fund of City. 

Section 6. Certain Matters with Respect to Prepaid Leasehold. 

(a) Except with respect to its power and authority to enter into this 

Agreement and to perform its covenants hereunder, Trustee has made and makes no 

representation or warranty, express or implied, and assumes no obligation with respect to the 

title, merchantability, condition, quality or fitness of the Prepaid Leasehold for any particular 

purpose or the conformity of Prepaid Leasehold to any plans, specifications, construction 

contract, purchase order, model or sample, or as to their design, construction, delivery, 

installation, construction oversight and operation or their suitability for use by City.  All such 

risks shall be borne by City without in any way excusing City from its obligations under this 

Agreement, and Trustee shall not be liable to City for any damages on account of such risks.  

Except with respect to any acts by Trustee which are not undertaken at the request of City or 

with the prior approval of City, City waives all claims against Trustee growing out of the 

acquisition of the Prepaid Leasehold.  Trustee shall have no liability to City for any failure of any 

contractor to perform any contract or other undertaking with respect to the Prepaid Leasehold in 

any respect.  Trustee shall have no obligation to obtain or insure compliance with any required 

permits or approval procedures with respect to the Prepaid Leasehold.  In the event of any defect 

in any item of the Prepaid Leasehold or other claim with respect to the Prepaid Leasehold, 

recourse of City shall be against the contractors, manufacturers, suppliers, etc. of the Prepaid 

Leasehold and, where applicable, the person selling the property to Trustee, and not against 

Trustee.  For such purpose, Trustee hereby assigns and transfers to City the right, title and 

interest of Trustee in and to all representations, warranties, guarantees and service agreements 

relating to the Prepaid Leasehold made or entered into by Trustee and by any contractor, 
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manufacturers, suppliers, etc. of the Prepaid Leasehold.  Trustee further designates City as its 

attorney-in-fact granting to City the right to initiate and take all actions necessary to enforce any 

and all construction contracts and all such warranties and service agreements with the same force 

and effect as Trustee could do if the foregoing assignment had not been made.  Trustee is 

entering into this Agreement solely as seller and shall not be personally liable hereunder and 

shall be afforded the same rights, protections, immunities and indemnities acting hereunder as 

afforded to it as Trustee under the Trust Agreement.  Notwithstanding anything to the contrary 

herein, at no time shall Trustee be listed in the chain of title to the Prepaid Leasehold.  Provisions 

governing the rights, immunities and protections of Trustee under the Trust Agreement are 

herein incorporated by reference into this Agreement as though fully set forth herein. 

(b) Trustee hereby irrevocably appoints City as its sole and exclusive 

agent to act for and on behalf of Trustee in refinancing the costs of the Prepaid Leasehold.  As 

such agent, City shall have full authority to do all things necessary to bring about refinancing the 

costs of the Prepaid Leasehold.  Trustee shall not be liable, responsible or accountable for the 

acts of City as its agent hereunder, and City hereby assumes all responsibility for the 

performance of such duties.   

(c) Notwithstanding any other terms or provisions of this Agreement, 

the interest of Trustee in the Prepaid Leasehold is solely for the purpose of facilitating the 

refinancing of the Prepaid Leasehold, and Trustee shall not have the power, authority or 

obligation to assume any responsibility for the overall management or maintenance of the 

Prepaid Leasehold, including, without limitation, any day-to-day decision-making or operational 

aspects of the Prepaid Leasehold. 

Section 7. Providing for Payment.  City may provide for the payment of any 

of the Payments in any one or more of the following ways: 

(a) by paying the Payments as provided herein as and when the same 

become due and payable at their scheduled due dates pursuant to Section 1 hereof or on a date on 

which they can be prepaid; 

(b) by depositing with a Depository Trustee, in trust for such purposes, 

money which, together with the amounts then on deposit with Trustee and available for the 

Payments is fully sufficient to make, or cause to be made, the Payments at their scheduled due 

dates or on a date on which they can be prepaid; or 

(c) by depositing with a Depository Trustee, in trust for such purpose, 

any Defeasance Obligations which are non-callable, in such amount as shall be certified to 

Trustee and City, by a national firm of certified public accountants acceptable to both Trustee 

and City, as being fully sufficient, together with the interest to accrue thereon and moneys then 

on deposit with Trustee and available for the Payments, to make, or cause to be made, the 

Payments at their scheduled due date or on a date on which they can be prepaid. 

Section 8. Term of Agreement.  This Agreement shall not terminate so long 

as any payments are due and owing pursuant to the Obligations.  Subject to Section 7 hereof, 
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upon full payment or provision for payment and in consideration of the timely payment of all of 

the amounts described in Subsection 1(b) hereof (including the Payments) and provided that City 

has performed all the covenants and agreements required by City to be performed, this 

Agreement shall cease and expire.  The obligations of City under this Agreement, including, 

without limitation, its obligation to pay the Payments, shall survive any action brought as 

provided in the next Section hereof, and City shall continue to pay the Payments and perform all 

other obligations provided in this Agreement; provided, however, that City shall be credited with 

any amount received by Trustee pursuant to actions brought under the next Section hereof. 

Section 9. Default; Remedies Upon Default. 

(a) (i) Upon (A) the nonpayment of the whole or any part of any 

of the amounts described in Subsection 1(b) hereof (including the Payments) at the time 

when the same are to be paid as provided herein or in the Trust Agreement, (B) the 

violation by City of any other covenant or provision of this Agreement or the Trust 

Agreement, (C) the occurrence of an event of default with respect to the Existing 

Agreements or any Parity Obligations or (D) the insolvency or bankruptcy of City as the 

same may be defined under any law of the United States of America or the State, or any 

voluntary or involuntary action of City or others to take advantage of, or to impose, as the 

case may be, any law for the relief of debtors or creditors, including a petition for 

reorganization, and 

 (ii) if such default has not been cured (A) in the case of 

nonpayment of any of the amounts described in Subsection 1(b) hereof (including the 

Payments) as required hereunder or under the Trust Agreement on the due date or the 

nonpayment of principal or interest due with respect to the Existing Agreements or any 

Parity Obligations on their due dates; (B) in the case of the breach of any other covenant 

or provision of the Trust Agreement or this Agreement not cured within sixty (60) days 

after notice in writing from Trustee specifying such default and (C) in the case of any 

other default under any of the Existing Agreements or any Parity Obligations after any 

notice and passage of time provided for under the proceedings under which such 

obligations were issued then, 

 (iii) subject to the limitations of the Trust Agreement, Trustee 

may take whatever action at law or in equity, including the remedy of specific 

performance, may appear necessary or desirable to collect the Payments and any other 

amounts payable by City under the Trust Agreement or this Agreement then due (but not 

the Payments and such other amounts accruing), or to enforce performance and 

observance of any pledge, obligation, agreement or covenant of City under the Trust 

Agreement or this Agreement, and with respect to revenues from the Excise Taxes and 

the State Shared Revenues, without notice and without giving any bond or surety to City 

or anyone claiming under City, have a receiver appointed of revenues from the Excise 

Taxes and the State Shared Revenues which are pledged to the payment of amounts due 

hereunder, with such powers as the court making such appointment shall confer (and City 

does hereby irrevocably consent to such appointment); provided, however, that under no 

circumstances may the Payments be accelerated. 
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Each right, power and remedy of Trustee provided for in this Agreement shall be cumulative and 

concurrent and shall be in addition to every other right, power or remedy provided for herein, or, 

unless prohibited by the terms hereof, now or hereafter existing at law or in equity or by statute 

or otherwise, in any jurisdiction where such rights, powers and remedies are sought to be 

enforced, and the exercise or beginning of the exercise by Trustee of any one or more of the 

rights, powers or remedies provided for herein or now or hereafter existing at law or in equity or 

by statute or otherwise shall not preclude the simultaneous or later exercise by either party of any 

or all of such other rights, powers or remedies.  The failure to insist upon strict performance of 

any of the covenants or agreements herein set forth shall not be considered or taken as a waiver 

or relinquishment for the future of the rights of Trustee to insist upon a strict compliance by 

Trustee with all the covenants and conditions hereof.  City shall, upon not less than 10 days’ 

prior request by Trustee, execute, acknowledge and deliver to Trustee a statement in writing 

certifying that this Agreement is unmodified and in full force and effect (or, if this Agreement 

has been modified, that it is in full force and effect except as modified, and stating the 

modification), and the dates to which the amounts payable hereunder have been paid in advance, 

if any. 

(b) Trustee shall in no event be in default in the performance of any of 

its obligations hereunder unless and until Trustee shall have failed to perform such obligation 

within 30 days or such additional time as is reasonably required to correct any such default after 

notice by City properly specifying wherein Trustee has failed to perform any such obligation.  

No default by Trustee shall relieve City of its obligations to make the various payments herein 

required, so long as the Obligations remain outstanding; however, City may exercise any other 

remedy available at law or in equity to require Trustee to remedy such default so long as such 

remedy does not interfere with or endanger the payments required to be made to Trustee under 

the Trust Agreement. 

Section 10. Assignment. 

(a) Except as otherwise provided herein, City shall not assign, transfer, 

pledge or hypothecate or otherwise dispose of this Agreement or any interest therein, and any 

assignment in contravention hereof shall be void. 

(b) Subject to the terms of the Trust Agreement, all and every part of 

the right, title and interest of City in and to this Agreement and all payments of any kind due or 

which become due to Trustee hereunder are sold, pledged, assigned and transferred pursuant to 

the Trust Agreement. 

Section 11. Federal Tax Law Provisions. 

(a) (i) As provided in further detail in the Tax Certificate, no 

direction for the making of any investment or other use of the proceeds of the Obligations or of 

the Prepaid Leasehold shall be made, permitted from being made or omitted from being made 

which would cause the Obligations to be “arbitrage bonds” as that term is defined in section 148 

(or any successor provision thereto) of the Code or “private activity bonds” as that term is 

defined in section 141 (or any successor provision thereto) of the Code, and the requirements of 
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such sections and related regulations of the Code shall be complied with throughout the term of 

the Obligations.  In consideration of the purchase and acceptance of the Obligations by the 

owners from time to time thereof and of retaining such exclusion and as authorized by Title 35, 

Chapter 3, Article 7, Arizona Revised Statutes, City shall, and the appropriate officials of City 

are hereby directed, to take all action required to retain such exclusion or to refrain from taking 

any action prohibited by the Code which would adversely affect in any respect such exclusion. 

(ii) City shall be the owner of the Prepaid Leasehold for federal 

income tax purposes.  City shall not enter into any management or service contract with any 

entity other than a governmental entity for the operation of any portion of the Prepaid Leasehold 

unless the management or service contract complies with such authority as may control at the 

time or any lease or other arrangement with any entity other than a governmental entity that 

gives such entity special legal entitlements with respect to any portion of the Prepaid Leasehold.  

Also, the payment of principal and interest with respect to the Obligations shall not be 

guaranteed (in whole or in part) by the United States or any agency or instrumentality of the 

United States.  The proceeds of the Obligations, or amounts treated as proceeds of the 

Obligations, shall not be invested (directly or indirectly) in federally insured deposits or 

accounts, except to the extent such proceeds may be so invested for an initial temporary period 

until needed for the purpose for which the Obligations are being executed and delivered, may be 

so used in making investments in a bona fide debt service fund or may be invested in obligations 

issued by the United States Treasury.  

(iii) City shall comply with the procedures and covenants 

contained in any arbitrage rebate provision or separate agreement executed in connection with 

the execution and delivery of the Obligations (initially those in Subsection (b)) for so long as 

compliance is necessary in order to maintain the exclusion from gross income for federal income 

tax purposes of the Interest Portion. 

 (iv) (A) City shall take all necessary and desirable steps, as 

determined by the Mayor and Council of City, to comply with the requirements hereunder in 

order to ensure that the Interest Portion is excluded from gross income for federal income tax 

purposes under the Code; provided, however, compliance with any such requirement shall not be 

required in the event City receives a Special Counsel’s Opinion that either compliance with such 

requirement is not required to maintain the exclusion from gross income of the Interest Portion 

or compliance with some other requirement will meet the requirements of the Code relating to 

such exclusion.  In the event City receives such a Special Counsel’s Opinion, the parties agree to 

amend this Agreement to conform to the requirements set forth in such opinion. 

(B) If for any reason any requirement hereunder is not 

complied with, City shall take all necessary and desirable steps, as determined by City, to correct 

such noncompliance within a reasonable period of time after such noncompliance is discovered 

or should have been discovered with the exercise of reasonable diligence and City shall pay any 

required interest or penalty under hereinafter described Regulations section 1.148-3(h) with 

respect to the Code. 
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  (C) Written procedures have been established for  City 

to ensure that all nonqualified obligations are remediated according to the requirements under the 

Code and related Regulations and to monitor the requirements of section 148 of the Code 

relating to arbitrage, with which City will comply. 

(b) (i) Undefined terms used in this Subsection shall have the 

meanings given to them in the Code and the Regulations. 

 (ii) Unless an exception available pursuant to the Regulations 

applies as indicated in a Special Counsel’s Opinion or a written statement of an expert consultant 

employed pursuant to paragraph (vii) hereof, within 60 days after the end of each Bond Year, 

City shall cause the Rebate Requirement to be calculated and shall pay to the United States of 

America: 

(A) not later than 60 days after the end of the fifth Bond 

Year and every fifth Bond Year thereafter, an amount which, when added to the future value of 

all previous Rebate Payments with respect to the Obligations (determined as of such 

Computation Date), is equal to at least 90% of the sum of the Rebate Requirement (determined 

as of the last day of such Bond Year) plus the future value of all previous Rebate Payments with 

respect to the Obligations (determined as of the last day of such Bond Year); and 

(B) not later than 60 days after the retirement of the last 

Obligation, an amount equal to 100% of the Rebate Requirement (determined as of the date of 

retirement of the last Obligation). 

Each Rebate Payment required to be made under this Subsection shall be filed on or before the 

date such payment is due, with the Internal Revenue Service at the appropriate location and with 

required forms and other materials, currently by addressing it to IRS Service Center, Ogden, 

Utah 84201, and accompanying it with IRS Form 8038-T. 

 (iii) No Nonpurpose Investment shall be acquired for an amount 

in excess of its fair market value.  No Nonpurpose Investment shall be sold or otherwise 

disposed of for an amount less than its fair market value. 

 (iv) For purposes of paragraph (iii), whether a Nonpurpose 

Investment has been purchased or sold or disposed of for its fair market value shall be 

determined as follows: 

(A) The fair market value of a Nonpurpose Investment 

generally shall be the price at which a willing purchaser would purchase the Nonpurpose 

Investment from a willing seller in a bona fide arm’s length transaction.  Fair market value shall 

be determined on the date on which a contract to purchase or sell the Nonpurpose Investment 

becomes binding. 

(B) Except as provided in Subsections (v) or (vi), a 

Nonpurpose Investment that is not of a type traded on an established securities market, within the 
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meaning of Code section 1273, is rebuttably presumed to be acquired or disposed of for a price 

that is not equal to its fair market value. 

(C) If a United States Treasury obligation is acquired 

directly from or sold or disposed of directly to the United States Treasury, such acquisition or 

sale or disposition shall be treated as establishing the fair market value of the obligation. 

 (v) The purchase price of a certificate of deposit that has a 

fixed interest rate, a fixed payment schedule and a substantial penalty for early withdrawal is 

considered to be its fair market value if the yield on the certificate of deposit is not less than: 

(A) the yield on reasonably comparable direct 

obligations of the United States; and 

(B) the highest yield that is published or posted by the 

provider to be currently available from the provider on reasonably comparable certificates of 

deposit offered to the public. 

 (vi) A guaranteed investment contract shall be considered 

acquired and disposed of for an amount equal to its fair market value if: 

(A) A bona fide solicitation in writing for a specified 

guaranteed investment contract, including all material terms, is timely forwarded to all potential 

providers.  The solicitation must include a statement that the submission of a bid is a 

representation that the potential provider did not consult with any other potential provider about 

its bid, that the bid was determined without regard to any other formal or informal agreement 

that the potential provider has with City or any other person (whether or not in connection with 

the Obligations), and that the bid is not being submitted solely as a courtesy to City or any other 

person for purposes of satisfying the requirements in the Regulations that City receive bids from 

at least one reasonably competitive provider and at least three providers that do not have a 

material financial interest in the Obligations. 

(B) All potential providers have an equal opportunity to 

bid, with no potential provider having the opportunity to review other bids before providing a 

bid. 

(C) At least three reasonably competitive providers (i.e., 

having an established industry reputation as a competitive provider of the type of investments 

being purchased) are solicited for bids.  At least three bids must be received from providers that 

have no material financial interest in the Obligations (e.g., a lead underwriter within 15 days of 

the issue date of the Obligations or a financial advisor with respect to the investment) and at least 

one of such three bids must be from a reasonably competitive provider.  If City uses an agent to 

conduct the bidding, the agent may not bid. 

(D) The highest-yielding guaranteed investment 

contract for which a qualifying bid is made (determined net of broker’s fees) is purchased. 
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(E) The determination of the terms of the guaranteed 

investment contract takes into account as a significant factor the reasonably expected deposit and 

drawdown schedule for the amounts to be invested. 

(F) The terms for the guaranteed investment contract 

are commercially reasonable (i.e. have a legitimate business purpose other than to increase the 

purchase price or reduce the yield of the guaranteed investment contract). 

(G) The provider of the investment contract certifies the 

administrative costs (as defined in Regulations section 1.148-5(e)) that it pays (or expects to pay) 

to third parties in connection with the guaranteed investment contract. 

(H) City retains until three years after the last 

outstanding Obligation is retired, (1) a copy of the guaranteed investment contract, (2) a receipt 

or other record of the amount actually paid for the guaranteed investment contract, including any 

administrative costs paid by City and a copy of the provider’s certification described in (G) 

above, (3) the name of the person and entity submitting each bid, the time and date of the bid, 

and the bid results and (4) the bid solicitation form and, if the terms of the guaranteed investment 

contract deviate from the bid solicitation form or a submitted bid is modified, a brief statement 

explaining the deviation and stating the purpose of the deviation. 

 (vii) Such experts and consultants shall be employed by City to 

make, as necessary, any calculations in respect of rebates to be made to the United States of 

America in accordance with section 148(f) of the Code with respect to the Obligations. 

(c) Trustee has no duty or obligations under this Section 11 and has no 

duty to monitor compliance by City with this Section 11. 

Section 12. Covenant as to Conflict of Interest; Other Statutory Restrictions.  

(a) To the extent applicable by provision of law, Trustee 

acknowledges that this Agreement is subject to cancellation pursuant to Section 38-511, Arizona 

Revised Statutes, the provisions of which are incorporated herein and which provides that City 

may within three (3) years after its execution cancel any contract (including this Agreement) 

without penalty or further obligation made by City if any person significantly involved in 

initiating, negotiating, securing, drafting or creating the contract on behalf of City is at any time 

while the contract or any extension of the contract is in effect, an employee or agent of any other 

party to the contract in any capacity or a consultant to any other party to the contract with respect 

to the subject matter of the contract.  The cancellation shall be effective when written notice is 

received by all other parties to the contract unless the notice specifies a later time.  Trustee 

covenants not to employ as an employee, an agent or, with respect to the subject matter of this 

Agreement, a consultant, any person significantly involved in initiating, negotiating, securing, 

drafting or creating this Agreement on behalf of Trustee within three years from the execution of 

this Agreement, unless a waiver of Section 38-511, Arizona Revised Statutes, is provided by 

City.  No basis exists for City to cancel this Agreement pursuant to Section 38-511, Arizona 

Revised Statutes, as of the date hereof. 
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(b) To the extent applicable under Section 41-4401, Arizona Revised 

Statutes, Trustee shall comply with all federal immigration laws and regulations that relate to its 

employees and its compliance with the “e-verify” requirements under Section 23-214(A), 

Arizona Revised Statutes.  The breach by Trustee of the foregoing shall be deemed a material 

breach of this Agreement and may result in the termination of the services of Trustee by City.  

City retains the legal right to randomly inspect the papers and records of Trustee to ensure that 

Trustee is complying with the above-mentioned warranty.  Trustee shall keep such papers and 

records open for random inspection during normal business hours by City.  Trustee shall 

cooperate with the random inspections by City including granting City entry rights onto its 

property to perform such random inspections and waiving its respective rights to keep such 

papers and records confidential. 

(c) Pursuant to Section 35-393 et seq., Arizona Revised Statutes, 

Trustee hereby certifies it is not currently engaged in, and for the duration of this Agreement 

shall not engage in, a boycott of Israel.  The term “boycott” has the meaning set forth in Section 

35-393, Arizona Revised Statutes.  If Town determines that Trustee’s certification above is false 

or that it has breached such agreement, Town may impose remedies as provided by law. 

Section 13. Miscellaneous. 

(a) No covenant or obligation herein to be performed by City may be 

waived except by the written consent of Trustee, and a waiver of any such covenant or obligation 

or a forbearance to invoke any remedy on any occasion shall not constitute or be treated as a 

waiver of such covenant or obligation as to any other occasion and shall not preclude Trustee 

from invoking such remedy at any later time prior to the cure by City of the condition giving rise 

to such remedy. 

(b) This Agreement shall be construed and governed in accordance 

with the laws of the State in effect from time to time. 

(c) The recitals set forth at the beginning of this Agreement are 

incorporated in this Agreement by this reference.  This Agreement constitutes the entire 

agreement between the parties and shall not be modified, waived, discharged, terminated, 

amended, supplemented, altered or changed in any respect except by a written document signed 

by both Trustee and City, subject to the restrictions with regard thereto provided by the Trust 

Agreement. 

(d) Any term or provision of this Agreement found to be prohibited by 

law or unenforceable or which would cause this Agreement to be invalid, prohibited by law or 

unenforceable shall be ineffective to the extent of such prohibition or unenforceability without, 

to the extent reasonably possible, causing the remainder of this Agreement to be invalid, 

prohibited by law or unenforceable. 

(e) The captions set forth herein are for convenience of reference only 

and shall not define or limit any of the terms or provisions hereof. 
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(f) Except as otherwise provided herein, this Agreement shall be 

binding upon and inure to the benefit of the parties and their respective heirs, successors, assigns 

and personal representatives, as the case may be.  Any person or entity acquiring any interest in 

or to the right, title or interest of Trustee herein shall be and have the rights of a third-party 

beneficiary hereunder. 

(g) This Agreement may be executed in any number of counterparts, 

each of which shall be regarded as an original and all of which shall constitute but one and the 

same instrument. 

 

[Remainder of page left blank intentionally] 
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IN WITNESS WHEREOF, the parties have executed this Agreement as of the 

day and year first above written. 

Trustee: 

 

ZIONS BANK, A DIVISION OF ZB, NATIONAL 

ASSOCIATION, as seller 

 

 

 

 

By  

Printed Name:   

Title:   

 

 

City: 

 

CITY OF PEORIA, ARIZONA, a municipal 

corporation under the laws of the State of Arizona, 

as purchaser 

 

 

 

 

By  

     Mayor 

 

ATTEST: 

 

 

 

 

  

     City Clerk 

 

 

 

APPROVED AS TO FORM: 

 

 

____________________________________ 

    City Attorney 

 

 
PHX 332451314v2 
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SCHEDULE* 

Payment 

Date Principal Interest 

Total 

Payment 

01/15/2018    

07/15/2018    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

_________________________ 

*Subject to modification as provided in Section 1(b).  Also subject to reduction because of transfers 

pursuant to Section 5.2(b) of the Trust Agreement. 
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FIRST EXCISE TAX/STATE SHARED REVENUE TRUST AGREEMENT 

THIS FIRST EXCISE TAX/STATE SHARED REVENUE TRUST 

AGREEMENT, dated as of October 1, 2017 (together with any duly authorized, executed and 

delivered supplement hereto, this “Trust Agreement”), by and between ZIONS BANK, A 

DIVISION OF ZB, NATIONAL ASSOCIATION, a national banking association, as trustee, or 

any successor thereto acting as trustee pursuant to this Trust Agreement and in its capacity as 

“Seller” pursuant to the hereinafter described Purchase Agreement (the “Trustee”), and THE 

CITY OF PEORIA, ARIZONA, a municipal corporation under the laws of the State of Arizona 

(the “City”); 

W I T N E S S E T H: 

WHEREAS, as described in the Purchase Agreement (as such term and all other 

terms not otherwise defined hereinabove are hereinafter defined), the Mayor and Council of the 

City have determined that it will be beneficial to the citizens of the City for the City to prepay 

the remaining unpaid amounts due pursuant to the therein described “Series 2006 City Lease”; 

and 

WHEREAS, for such purposes, the Mayor and the Council of the City requested 

that the Trustee sell and execute and deliver the Obligations, and the Trustee has, as described in 

this Trust Agreement, caused amounts to be paid to the trustee for certificates of participation 

secured by such portion of such lease purchase agreement as provided herein; 

NOW, THEREFORE, in order to secure the payment of principal and interest (to 

the extent provided herein) related to the Obligations, the rights of the Owners of the Obligations 

and the performance and the observance of the covenants and conditions contained in the 

Obligations, the Purchase Agreement and herein, the City absolutely and irrevocably pledges and 

assigns to the Trustee, and the Trustee hereby declares an irrevocable trust and acknowledges its 

acceptance of all right, title and interest in and to the following described trust estate, which shall 

be administered by the Trustee according to the provisions of this Trust Agreement: 

A. All right, title and interest of Seller in, under and pursuant to the 

Purchase Agreement, the Payments and any other amounts payable by the City under the 

Purchase Agreement and the present and continuing right to (i) make claim for, collect or cause 

to be collected, receive or cause to be received all such revenues, receipts and other sums of 

money payable or receivable thereunder, (ii) bring actions and proceedings thereunder or for the 

enforcement of such rights, and (iii) do any and all other things which the Trustee is or may 

become entitled to do thereunder; 

B. Amounts on deposit from time to time in the funds created 

pursuant hereto, subject to the provisions of this Trust Agreement permitting the application 

thereof for the purposes and on the terms and conditions set forth herein; and 

C. Any and all other real or personal property of any kind from time 

to time hereafter by delivery or by writing of any kind specifically conveyed, pledged, assigned 

or transferred, as and for additional security hereunder for the Obligations, by Seller or by 
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anyone on its behalf or with its written consent, in favor of the Trustee, which is hereby 

authorized to receive any and all such property at any and all times and to hold and apply the 

same subject to the terms hereof, 

TO HAVE AND TO HOLD, all and singular, the trust estate, including all 

additional property which by the terms hereof has or may become subject to the encumbrance of 

this Trust Agreement, unto the Trustee and its successors and assigns, forever, subject, however, 

to the rights of the City, its successors and assigns, under the Purchase Agreement; 

IN TRUST, however, for the equal and proportionate benefit and security of the 

Owners, from time to time of the Obligations, none of the Obligations being entitled to priority 

or distinction one over the other in the application of revenues from the Excise Taxes and the 

State Shared Revenues pledged by the Purchase Agreement to the Payments, regardless of the 

delivery of any of the Obligations prior to the delivery of any other of the Obligations, or 

regardless of the time or times principal represented by any Obligations are paid or are subject to 

prepayment with respect to principal represented thereby, all of the Obligations being co-equal as 

to the pledge of and lien on revenues from the Excise Taxes and the State Shared Revenues 

pledged for the Payments thereof and sharing ratably, without preference, priority or distinction, 

as to the source or method of payment from revenues from the Excise Taxes and the State Shared 

Revenues or security therefor and conditioned, however, that if the City shall well and truly pay 

or cause to be paid fully and promptly when due all indebtedness, liabilities, obligations and 

sums at any time secured hereby, including interest and attorneys’ fees, and shall promptly, 

faithfully and strictly keep, perform and observe or cause to be kept, performed and observed all 

of its covenants, warranties and agreements contained herein, this Trust Agreement shall be and 

become void and of no further force and effect; otherwise, the same shall remain in full force and 

effect, and upon the trust and subject to the covenants and conditions hereafter set forth.   

For such purposes, the City and the Trustee hereby agree as follows: 

ARTICLE I 
DEFINITIONS 

Section 1.1. Definitions.  In addition to the terms defined in the first 

paragraph hereof and in the Recitals hereto and in the Purchase Agreement and unless the 

context otherwise requires, the terms defined in this Section shall, for all purposes of this Trust 

Agreement, have the meanings herein specified. 

“2011 Agreement” means the Series 2011 City Lease, dated as of June 1, 

2011, by and between the Corporation, as lessor, and the City, as lessee. 

“2012 Agreement” means the Series 2012 City Purchase Agreement, dated 

as of July 1, 2012, by and between the Corporation, as seller, and the City, as buyer. 
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“Authorized Denomination” means $1,000,000 of principal and integral 

multiples of $5,000 of principal in excess thereof; provided that, as a result of prepayment, an 

Obligation may be in a denomination of less than $1,000,000 of principal. 

“Bond Year” means each one-year period beginning on the day after the 

expiration of the preceding Bond Year.  The first Bond Year shall begin on the date of issue of 

the Obligations and shall end on the date selected by the City, provided that the first Bond Year 

shall not exceed one calendar year.  The last Bond Year shall end on the date of payment of the 

Obligations. 

“Bond Yield” means the yield for the Obligations described in the Tax 

Certificate, being the discount rate that produces a present value equal to the Issue Price of all 

unconditionally payable payments of principal, interest and fees for qualified guarantees within 

the meaning of Regulations section 1.148-4(f) and amounts reasonably expected to be paid as 

fees for qualified guarantees in connection with the Obligations as determined under Regulations 

section 1.148-4(b), recomputed if required by Regulations section 1.148-4(b)(4) or 4(h)(3).  The 

present value of all such payments shall be computed as of the date of issue of the Obligations 

and using semiannual compounding on the basis of a 360-day year. 

“Business Day” means any day of the week other than a Saturday, Sunday 

or a day which shall be in the State a legal holiday or a day on which the Trustee is authorized or 

obligated by law or executive order to close or a day on which the Federal Reserve is closed as 

modified by the effect of Sect ion 9.6. 

 

“City Representative” means the City Manager, the City Chief Financial Officer 

or any other person authorized by the City Manager or the Mayor and Council of the City to act 

on behalf of the City with respect to this Trust Agreement. 

 

             “City Transportation Sales Tax” means the three tenths of one percent (0.3%) 

transportation privilege tax approved by the qualified electors of the City voting at a special 

election held in September 2005, the revenues from which are to be used to assist the City in 

funding transportation projects. 

“Closing Date” means _______________, 2017. 

“Code” means the Internal Revenue Code of 1986, as amended.  

References to the Code and sections thereof include applicable regulations and temporary 

regulations thereunder and any successor provisions to those sections, regulations or temporary 

regulations and any applicable regulations or temporary regulations issued pursuant to the 

Internal Revenue Code of 1954, as amended. 

“Corporate Trust Office” means the office of the Trustee designated in 

Section 12.2 or any successor corporate trust office. 
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“Corporation” means the City of Peoria Municipal Development Authority, 

Inc. 

“Costs of Issuance Fund” means the fund by that name established 

pursuant to Article III hereof and held by the Trustee. 

“Default Rate” means ____percent per annum. 

“Default Taxable Rate” means ___ percent per annum. 

“Defaulted Interest” has the meaning provided in Section 2.10(d). 

“Defeasance Obligations” means, to the extent permitted by law, (1) cash, 

(2) non-callable direct obligations of the United States of America (“Treasuries”) or 

(3) evidences of ownership of proportionate interests in future interest and principal payments on 

Treasuries held by a bank or trust company as custodian, under which the owner of the 

investment is the real party in interest and has the right to proceed directly and individually 

against the obligor and the underlying Treasuries are not available to any person claiming 

through the custodian or to whom the custodian may be obligated or any combination thereof. 

“Delivery Costs” means all items of expense directly or indirectly payable 

by or reimbursable to the City or the Trustee relating to the sale and execution and delivery of 

the Purchase Agreement, this Trust Agreement and the Obligations, including but not limited to 

filing and recording costs, settlement costs, printing costs, reproduction and binding costs, initial 

fees and charges of the Trustee, financing discounts, legal fees and charges, insurance fees and 

charges, financial and other professional consultant fees, costs of rating agencies for credit 

ratings, fees for execution, transportation and safekeeping of the Obligations and charges and 

fees in connection with the foregoing. 

“Depository Trustee” means any bank or trust company, which may 

include the Trustee, designated by the City, with a combined capital and surplus of at least Fifty 

Million Dollars ($50,000,000) and subject to supervision or examination by federal or State of 

Arizona authority. 

“Designated Office” means the office designated as such by the Trustee in 

writing to the City.  The initial Designated Office shall be the Corporate Trust Office. 

“electronically” or “electronic method” means with respect to notice, one 

transmitted through a timesharing terminal, computer network or facsimile machine, if operative 

as between any two parties, or if not operative, by telephone (promptly confirmed in writing). 

“Event of Default” means an event of default under the Purchase 

Agreement as provided in Section 9 thereof. 

“Event of Taxability” means (i) a written opinion by an attorney or firm of 

attorneys of nationally recognized standing on the subject of tax-exempt municipal finance to the 

effect that the Interest Portion is includable for federal income tax purposes in the gross income 
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of the Owner of the applicable, related Obligation or (ii) a determination or the taking of any 

official action by the Commissioner, any District Director, other officer or representative of the 

Internal Revenue Service (or any other government official or agent exercising the same or a 

substantially similar function from time to time) that such interest is includable for federal 

income tax purposes in the gross income of the Owner thereof due to the City’s action or failure 

to take any action. 

“Excise Taxes” means the unrestricted transaction privilege and use tax, 

license and permit and franchise fees, user fees and charges and fines and forfeitures which the 

City imposes (except the City Transportation Sales Tax); provided that the Mayor and Council of 

the City may impose other transaction privilege taxes in the future, the uses of revenue from 

which will be restricted, at the discretion of such Council. 

“Existing Agreements” means the 2011 Agreement and the 2012 

Agreement. 

“Fiscal Year” means the fiscal year of the City, currently the period July 1 

through June 30. 

“Gross Proceeds” means: 

 (i) any amounts actually or constructively received by the City 

from the sale of the Obligations but excluding amounts used to pay accrued interest on the 

Obligations within one year of the date of issuance of the Obligations; 

 (ii) transferred proceeds of the Obligations under Regulations 

section 1.148-9; 

 (iii) any amounts actually or constructively received from 

investing amounts described in (i), (ii) or this (iii) and 

 (iv) replacement proceeds of the Obligations within the 

meaning of Regulations section 1.148-1(c).  Replacement proceeds include amounts reasonably 

expected to be used directly or indirectly to pay debt service on the Obligations, pledged 

amounts where there is reasonable assurance that such amounts will be available to pay principal 

or interest on the Obligations in the event the City or the Trustee encounters financial difficulties 

and other replacement proceeds within the meaning of Regulations section 1.148-1(c)(4).  

Whether an amount is Gross Proceeds is determined without regard to whether the amount is 

held in any fund or account established under this Trust Agreement. 

“Gross-Up Amount” has the meaning set forth in Subsection 1(b) of the 

Purchase Agreement. 

“Independent Counsel” means an attorney duly admitted to the practice of 

law before the highest court of the state in which such attorney maintains an office and who is 

not an employee of the City or the Trustee and which may include the counsel giving a Special 

Counsel’s Opinion. 
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“Interest Payment Date” means each January 15 and July 15, while the 

principal represented by the Obligations are Outstanding provided that, pursuant to Section 9.6, 

if any such day is not a Business Day, any payment due on such date may be made on the next 

Business Day, without additional interest and with the same force and effect as if made on the 

specified date for such payment. 

“Interest Portion” means the amounts of each of the Payments in the 

column in the Schedule attached to the Purchase Agreement designated “Interest,” denominated 

as and comprising interest pursuant to the Purchase Agreement and received by any Owner. 

“Investment Property” means any security, obligation (other than a tax-

exempt bond within the meaning of Code section 148(b)(3)(A)), annuity contract or investment-

type property within the meaning of Regulations section 1.148-1(b). 

“Issue Price” means the price for the Obligations described in the Tax 

Certificate, determined as provided in Regulations section 1.148-1(b), initially $____________. 

“Market Value” means the indicated bid value of the investment or 

investments to be valued as shown in The Wall Street Journal or any publication having general 

acceptance as a source of valuation of the same or similar types of securities or any securities 

pricing service available to or used by the Trustee and generally accepted as a source of 

valuation. 

“Nonpurpose Investment” means any Investment Property acquired with 

Gross Proceeds and which is not acquired to carry out the governmental purposes of the 

Obligations. 

“Notification” shall have the meaning provided in Section 10.3. 

“Obligations” means the Pledged Excise tax/State Shared Revenue 

Refunding Obligations, Series 2017, executed and delivered pursuant hereto. 

“Outstanding” refers to Obligations issued in accordance with this Trust 

Agreement, excluding: (i) Obligations which have become due and for the payment of which 

moneys have been duly provided to the Trustee and (ii) Obligations for which there have been 

irrevocably set aside with a Depository Trustee sufficient moneys or obligations permitted 

hereby and by the Purchase Agreement bearing interest at such rates and with such maturities as 

will provide sufficient funds to pay the principal, interest and premium, if any, represented by 

such Obligations, provided, however, that if principal represented by any such Obligations is to 

be prepaid, the City shall have taken all action necessary to prepay such Obligations and notice 

of such prepayment shall have been duly mailed in accordance with the proceedings under which 

such Obligations were issued or irrevocable instructions so to give such notice shall have been 

given to the Trustee. 

“Owner” or any similar term, when used with respect to an Obligation 

means ____________________________________ or the entities described in Section 2.8. 
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“Parity Obligations” means any additional obligations which hereafter 

may be issued or incurred by the City (or any financing conduit acting on behalf of the City) 

having a lien upon and payable from revenues from the Excise Taxes and the State Shared 

Revenues on a parity with, and in compliance with the terms of, the Existing Agreements and the 

Purchase Agreement. 

“Payment Fund” means the fund by that name established pursuant to 

Article V hereof and held by the Trustee. 

“Payments” means the Payments required to be paid by the City pursuant 

to Subsection 1(b) of the Purchase Agreement and as set forth in the Schedule to the Purchase 

Agreement, as modified pursuant to the terms of the Purchase Agreement and subject to the 

provisions of Subsection 5.2(b). 

“Permitted Investments” means any investment permitted by Section 

35-323, Arizona Revised Statutes. 

“Prepaid Leasehold” means the portion of the remaining leasehold which 

is the subject of the “Series 2006 City Lease” described in the Purchase Agreement which is 

being prepaid with proceeds of the sale of the Obligations. 

“Prior Trustee” means The Bank of New York Mellon Trust Company, 

N.A. (as successor trustee to J.P. Morgan Trust Company, National Association) in its capacity 

as indenture trustee with respect to the “Revenue Bonds, Series 2006” described in the Purchase 

Agreement. 

“Purchase Agreement” means the First Excise Tax/State Shared Revenue 

Purchase Agreement, dated as of October 1, 2017, by and between Zions Bank, a Division of ZB, 

National Association, as seller, and the City, as purchaser. 

“Rebate Payment” means any payment within the meaning of Regulations 

section 1.148-3(d)(1) with respect to a Nonpurpose Investment. 

“Rebate Requirement” means, for each Bond Year, at any time the excess 

of the future value of all Receipts over the future value of all Rebate Payments.  For purposes of 

calculating the Rebate Requirement the Bond Yield shall be used to determine the future value of 

Receipts and Rebate Payments in accordance with Regulations section 1.148-3(c).  The Rebate 

Requirement is zero for any Nonpurpose Investment meeting the requirements of a rebate 

exception under section 148(f)(4) of the Code or Regulations section 1.148-7. 

“Receipt” means any receipt within the meaning of Regulations section 

1.148-3(d)(2) with respect to a Nonpurpose Investment. 

“Regular Record Date” means the close of business on the fifteenth day of 

the month preceding each Interest Payment Date. 
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“Regulations” means the sections 1.148-1 through 1.148-11 and section 

1.150-1 of the regulations of the United States Department of the Treasury promulgated under 

the Code, including and any amendments thereto or successor regulations.  

“Responsible Officer” means, when used with respect to the Trustee, the 

president, any vice president, any assistant vice president, the secretary, any assistant secretary, 

the treasurer, any assistant treasurer, any senior associate, any associate or any other officer of 

the Trustee within the Corporate Trust Office customarily performing functions similar to those 

performed by the persons who at the time shall be such officers, respectively, or to whom any 

corporate trust matter is referred at the Corporate Trust Office because of such person’s 

knowledge of and familiarity with the particular subject and having direct responsibility for the 

administration of this Trust Agreement. 

“Special Counsel’s Opinion” means an opinion signed by an attorney or 

firm of attorneys of nationally recognized standing in the field of law relating to municipal bonds 

selected by the City. 

“Special Record Date” has the meaning provided in Section 2.10(d). 

“State” means the State of Arizona. 

“State Shared Revenues” means revenues from any excise taxes, 

transaction privilege (sales) taxes and income taxes imposed by the State of Arizona or any 

agency thereof and returned, allocated or apportioned to the City, except the City’s share of any 

such taxes which by State law, rule or regulation must be expended for other purposes, such as 

motor vehicle fuel taxes. 

“Taxable Date” means the date on which the Interest Portion is first 

includable in gross income of the Owner (including, without limitation, any previous Owner) 

thereof as a result of an Event of Taxability as such date is established by the Commissioner, any 

District Director, other officer or representative of the Internal Revenue Service (or any other 

government official or agent exercising the same or a substantially similar function from time to 

time.) 

“Tax Certificate” means the Certificate Regarding Federal Income Tax 

Matters with to the Obligations delivered by the City on the Closing Date . 

“Taxable Rate” means ____ percent per annum. 

Words importing persons include firms, associations and corporations, and the 

singular and plural forms of words shall be deemed interchangeable wherever appropriate. 

Section 1.2. Interpretation. 

(a) Any reference herein to the Mayor and Council of the City or any 

officer of the City shall include those succeeding to their functions, duties or responsibilities 

pursuant to or by operation of law or who are lawfully performing their functions. 
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(b) Unless the context otherwise indicates, words importing the 

singular shall include the plural and vice versa and the use of the neuter, masculine or feminine 

gender is for convenience only and shall be deemed to mean and include the neuter, masculine or 

feminine gender. 

(c) Headings of articles and sections herein and the table of contents 

hereof are solely for convenience of reference, do not constitute a part hereof and shall not affect 

the meaning, construction or effect hereof.  References to “Articles” and “Sections” are to those 

in this Agreement. 

Section 1.3. Obligations Not General Obligation of the City.  The 

Obligations shall be payable solely out of the revenues and other security pledged hereby and 

shall not constitute an indebtedness or general obligation of the City within the meaning of any 

State constitutional provision or statutory limitation and shall never constitute or give rise to a 

pecuniary liability of the City or be a charge against the City’s general credit or a charge against 

the general credit or the taxing powers of the State or any political subdivision thereof. 

ARTICLE II 
SPECIAL REVENUE OBLIGATIONS 

Section 2.1. Authorization of the Obligations.  The Trustee is hereby 

authorized and directed to execute and deliver to the Owners, the Obligations, in the total 

principal amount of $____________, evidencing proportionate ownership interests in the 

Payments.  In no event shall the Obligations be deemed liabilities, debts or obligations of the 

Trustee. 

Section 2.2. Date; Interest Accrual.  The Obligations shall be dated the 

Closing Date, and interest represented thereby shall be payable from such date or from the most 

recent Interest Payment Date to which interest has previously been paid or made available for 

payment with respect to the Outstanding Obligations. 

Section 2.3. Payment Amounts and Dates and Interest Rates.  The 

Obligations shall be in Authorized Denominations and be payable on July 15, 20__, in the 

principal amount of $____________, and interest represented by the Obligations shall be 

computed at the rate of ____ percent per annum from the Closing Date (on the basis of a 360-day 

year composed of twelve (12) months of thirty (30) days each). 

Section 2.4. Interest on Obligations.  Interest represented by the Obligations 

shall be payable semiannually on January 15 and July 15 of each year commencing January 15, 

2018, to and including the date of payment or prepayment of the amount of principal represented 

by the Obligations.  Except for the initial period, said interest shall represent the portion of the 

Payments designated as interest and coming due during the six-month period preceding each 

Interest Payment Date with respect to the Obligations.  The proportionate share of the portion of 

the Payments designated as interest with respect to the Obligations shall be computed by 

multiplying the portion of Payments designated as principal remaining with respect to the 

Obligations (whether paid as a result of mandatory prepayment or maturity) by ___ percent (on 
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the basis of a 360-day year of twelve 30-day months), except that the first portion of the 

Payments designated as interest shall be for interest from the date of initial execution and 

delivery to January 15, 2018, and during any period while an Event of Taxability exists, such 

rate shall instead be the Taxable Rate; during any period while an Event of Default exists, such 

rate shall instead be the Default Rate and during any period while both exist, such rate shall 

instead be the Default Taxable Rate. 

Section 2.5. Form.  The Obligations shall be in fully registered, physically 

certificated form, registered in the name of the Owners.  The Obligations shall be substantially in 

the form set forth in the Exhibit hereto. 

Section 2.6. Execution.  The Obligations shall be executed by and in the 

name of the Trustee by the manual signature of an authorized representative of the Trustee.  If 

the representative whose signature appears on an Obligation ceases to be such representative 

before the Closing Date, such signature shall nevertheless be as effective as if the representative 

had remained in office until the Closing Date.  Any Obligation may be executed on behalf of the 

Trustee by such person as at the actual date of the execution of such Obligation shall be the 

proper authorized representative of the Trustee although at the nominal date of such Obligation 

such person shall not have been such authorized representative of the Trustee.  No Obligation 

shall be valid or become obligatory for any purpose or shall be entitled to any security or benefit 

under this Trust Agreement unless and until executed and delivered by the Trustee.  The 

execution by the Trustee of any Obligation shall be conclusive evidence that the Obligation so 

executed has been duly authorized and delivered hereunder and is entitled to the security and 

benefit of this Trust Agreement. 

Section 2.7. Application of Proceeds.  The proceeds received by the Trustee 

from the sale of the Obligations shall forthwith be applied by the Trustee as follows, in the 

following order of priority: 

(1) $____________ shall be paid on the Closing Date to the Prior 

Trustee to redeem all of the “Revenue Bonds, Series 2006” described in the 

Purchase Agreement then outstanding. 

(2) The balance shall be deposited in the Costs of Issuance Fund. 

Section 2.8. Transfer and Exchange.   

 

(a) Any Obligation may, in accordance with its terms, be transferred 

upon the registration books for the Obligation required to be kept pursuant to the provisions of 

Section 2.12 by the person in whose name it is registered, in person or by his duly authorized 

attorney, upon surrender of such Obligation for cancellation, accompanied by delivery of a 

written instrument of transfer in a form approved by the Trustee, duly executed.  Whenever the 

Obligation shall be surrendered for transfer, the Trustee shall execute and deliver a new 

Obligation in fully registered, physically certificated form for the payment amount then 

remaining unpaid with respect to such Obligation. 
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(b) Obligations may be exchanged at the Designated Office for a like 

aggregate principal amount of Obligations of Authorized Denomination; provided, however, that 

there shall never be more than five Obligations Outstanding at any time.  In connection with any 

such exchange or transfer of Obligations, the Owner requesting such exchange or transfer shall, 

as a condition precedent to the exercise of the privilege of making such exchange or transfer, 

remit to the Trustee an amount sufficient to pay any tax or other governmental charge required to 

be paid, other than one imposed by the City (which will not be payable by the Trustee), or any 

fee or expense of the Trustee or the City with respect to such exchange or transfer. 

(c) The Trustee may, but shall not be obligated to, exchange or 

register the transfer of an Obligation (i) if principal represented by the Obligation is to be prepaid, 

or (ii) during a period of fifteen (15) days preceding the giving of a notice of prepayment.  If an 

Obligation subject to such prepayment is to be so transferred, any notice of prepayment which 

has been given to the transferor shall be binding on the transferee and a copy of the notice of 

prepayment shall be delivered by the Trustee to the transferee along with the duly registered 

Obligation or Obligations. 

Section 2.9. Obligations Mutilated, Lost, Destroyed or Stolen.  If any 

Obligation shall become mutilated, the Trustee, at the expense of the Owner of said Obligation, 

shall execute and deliver a new Obligation for the remaining unpaid principal amount in 

exchange and substitution for the Obligation so mutilated, but only upon surrender to the Trustee 

of the Obligation so mutilated.  Any mutilated Obligation so surrendered to the Trustee shall be 

cancelled by it and redelivered to, or upon the order of, the Owner of such Obligation.  If any 

Obligation shall be lost, destroyed or stolen, evidence of such loss, destruction or theft may be 

submitted to the Trustee, and, if such evidence is satisfactory to the Trustee and, if an indemnity 

satisfactory to the Trustee shall be given, the Trustee, at the expense of the Owner of such 

Obligation, shall execute and deliver a new Obligation for the remaining unpaid principal 

amount as the Trustee shall determine in lieu of and in substitution for the Obligation so lost, 

destroyed or stolen.  The Trustee may require payment of an appropriate fee for each new 

Obligation delivered under this Section and of the expenses which may be incurred by the 

Trustee in carrying out the duties under this Section.  Any Obligation issued under the provisions 

of this Section in lieu of any Obligation alleged to be lost, destroyed or stolen shall be equally 

any proportionately entitled to the benefits of this Trust Agreement with all other Obligations 

secured by this Trust Agreement.  The Trustee shall not be required to treat both the original 

Obligation and any replacement Obligation as being Outstanding for the purpose of determining 

the principal amount of Obligation which may be executed and delivered hereunder or for the 

purpose of determining any percentage of Obligations Outstanding hereunder, but both the 

original and replacement Obligation shall be treated as one and the same.  Notwithstanding any 

other provision of this Section, in lieu of delivering a new Obligation for an Obligation which 

has been mutilated, lost, destroyed or stolen, and which has become due, the Trustee may make 

payment with respect to such Obligation upon receipt of the aforementioned indemnity. 

Section 2.10. Payment. 

(a) Payment of interest due related to the Obligations on any Interest 

Payment Date shall be made to the persons appearing on the registration books for the 
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Obligations maintained by the Trustee as the Owners thereof as of the Regular Record Date 

immediately preceding such Interest Payment Date. 

(b) The principal and interest related to the Obligations shall be 

payable in lawful money of the United States of America. 

(c) Interest and principal payable to the Owners (except interest and 

principal due on July 15, 20__) shall be paid by wire transfer in immediately available funds to 

an account in the United States of America as directed on the Regular Record Date by the 

Owners specifying the account address without surrender of the Obligations except as set forth 

below.  The notice may provide that it shall remain in effect for subsequent payments until 

otherwise requested in a subsequent written notice.  Interest and principal payable to the Owners 

on July 15, 20__, shall be paid upon presentation of the Obligations at the Corporate Trust Office. 

(d) Any interest related to the Obligations which is payable on, but is 

not punctually paid or duly provided for on, any Interest Payment Date (“Defaulted Interest”) 

shall forthwith cease to be payable to the Owners on the relevant Regular Record Date solely by 

virtue of such Owners having been such Owners.  Such Defaulted Interest at the same rate as the 

Obligations shall thereupon be paid, together with interest thereon at the same rate per annum as 

such Defaulted Interest, by the Trustee (out of funds provided to it by the City) to the persons in 

whose name such Obligations are registered at the close of business on a special record date for 

the payment of such portion of Defaulted Interest as may then be paid from the sources herein 

provided (the “Special Record Date”).  When the Trustee has funds available to pay the 

Defaulted Interest and interest thereon, the Trustee shall fix a Special Record Date for the 

payment of such Defaulted Interest and interest thereon which shall be not more than fifteen (15) 

nor less than ten (10) days prior to the date of the proposed payment by the Trustee.  The Trustee 

shall promptly cause notice of the proposed payment of such Defaulted Interest and interest 

thereon and the Special Record Date therefor to be mailed, first class postage prepaid, to the 

Owners of the Obligations at their addresses as they appear in the registration books by the 

Trustee for the Obligations not less than ten (10) days prior to such Special Record Date.  Notice 

of the proposed payment of such Defaulted Interest and interest thereon and the Special Record 

Date therefor having been mailed as aforesaid, such Defaulted Interest and interest thereon shall 

be paid to the persons in whose name the Obligations are registered on such Special Record Date. 

(e) In the event the Obligations are not presented for payment at 

maturity, if moneys sufficient to pay the principal and interest related to the Obligations have 

been deposited pursuant hereto for such payment, all liability to the Owners thereof for the 

payment thereof will forthwith cease and be completely discharged, and thereupon it will be the 

duty of the Trustee to hold such moneys as provided herein, without liability for interest thereon, 

for the benefit of the Owners, who will thereafter be restricted exclusively to such moneys, for 

any claim of whatever nature on his part hereunder or on, or with respect to, the Obligations. 

(f) Upon the occurrence of an Event of Taxability, the Trustee shall 

remit to each Owner (or former Owner, as the case may be) of the Obligation, their applicable 

portion of the Gross-Up Amount received from the City pursuant to Subsection 1(b) of the 

Purchase Agreement. 
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Section 2.11. Execution of Documents and Proof of Ownership. 

(a) Any request, direction, consent, revocation of consent or other 

instrument in writing required or permitted by this Trust Agreement to be signed or executed by 

the Owners may be in any number of concurrent instruments of similar tenor, and may be signed 

or executed by the Owners in person or by their attorneys or agents appointed by an instrument 

in writing for that purpose, or by any bank, trust company or other depository for such 

Obligations.  Proof of the execution of any such instrument, or of any instrument appointing any 

such attorney or agent, and of the ownership of Obligations shall be sufficient for any purpose of 

this Trust Agreement (except as otherwise herein provided), if made in the following manner: 

(1) The fact and date of the execution by any Owner or the 

attorney or agent thereof of any such instrument and of any instrument appointing any 

such attorney or agent, may be proved by a certificate, which need not be acknowledged 

or verified, of an officer of any bank or trust company located within the United States of 

America, or of any notary public, or other officer authorized to take acknowledgments of 

deeds to be recorded in such jurisdictions, that the persons signing such instruments 

acknowledged the execution thereof.  Where any such instrument is executed by an 

officer of a corporation or association or a member of a partnership on behalf of such 

corporation, association or partnership, such certificate shall also constitute sufficient 

proof of his authority. 

(2) The fact of the ownership of Obligations by any person and the 

amount, the payment date and the numbers of such Obligations and the date of his 

holding the same be proved on the registration books maintained pursuant to Section 2.12. 

(b) Nothing contained in this Article II shall be construed as limiting 

the Trustee to such proof, it being intended that the Trustee may accept any other evidence of the 

matters herein stated which the Trustee may deem sufficient.  Any request or consent of the 

Owners of the Obligations shall bind every future Owner of the Obligations in respect of 

anything done or suffered to be done by the Trustee in pursuance of such request or consent.  

The fact of ownership of the Obligations by any person and the amount, the payment date and 

the number of such Obligations and the date of such person’s holding the same shall be provided 

on the registration books maintained pursuant to Section 2.12. 

Section 2.12. Obligation Register.  The Trustee will keep or cause to be kept, 

at the Designated Office, sufficient books for the registration and transfer of the Obligations 

which shall at all times during regular business hours on any  Business Day be open to inspection 

by the City and, upon presentation for such purpose, the Trustee shall, under such reasonable 

regulations as it may prescribe, register or transfer or cause to be registered or transferred, on 

said books, the Obligations as hereinbefore provided. 
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ARTICLE III 
APPLICATION OF PROCEEDS RECEIVED BY TRUSTEE; 

COSTS OF ISSUANCE FUND 

Section 3.1. Establishment and Application of Costs of Issuance Fund. 

(a) The Trustee shall establish a special trust fund designated as the 

“City of Peoria Series 2017 Costs of Issuance Fund” (herein referred to as the “Costs of Issuance 

Fund”), shall keep such fund separate and apart from all other funds and moneys held by it and 

shall administer such fund as provided in this Trust Agreement. 

(b) Amounts in the Costs of Issuance Fund shall be disbursed for 

Delivery Costs.  Disbursements from the Costs of Issuance Fund shall be made by the Trustee 

upon receipt of a requisition for disbursement (on which the Trustee is entitled to rely) executed 

or approved by the City Representative.  Each such certificate shall set forth the amounts to be 

disbursed for payment, or reimbursement of previous payments, of Delivery Costs and the 

person or persons to whom said amounts are to be disbursed.  The Trustee has no duty or 

obligation to confirm that such disbursements constitute Delivery Costs. 

(c) On the earlier of December 1, 2017, or when all Delivery Costs 

associated with the Obligations have been paid (as shown by a certificate of a City 

Representative, if requested by the Trustee), the Trustee shall transfer any amounts remaining in 

the Costs of Issuance Fund to the Payment Fund and the Costs of Issuance Fund shall be closed. 

ARTICLE IV 

PREPAYMENT OF OBLIGATIONS 

Section 4.1. Prepayment Provisions. 

(a) [Principal represented by the Obligations is not subject to optional 

prepayment prior to ______ 15, 20__.  Principal represented by the Obligations is subject to 

optional prepayment from a prepayment made by the City pursuant to Section 7 of the Purchase 

Agreement, in whole, but not in part, on any date on or after _____ 15, 20__, at a price equal to 

the principal amount thereof to be prepaid, together with accrued interest to the date fixed for 

prepayment, but without premium.???] 

(b) Principal represented by the Obligations shall be prepaid on 

January 15 of the years indicated and in the amounts indicated at a price equal to the amount 

thereof plus interest accrued to the date of prepayment, but without premium: 
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Year Prepaid Principal Amount Prepaid 

2018 $          ,000 

2019 ,000 

2020 ,000 

2021 ,000 

2022 ,000 

2023 ,000 

2024 ,000 

2025 ,000 

2026 ,000 

2027 ,000 

Section 4.2. Notice of Prepayment.  The City shall, at least forty-five (45) 

days prior to the prepayment date, notify the Trustee of such prepayment date of the Obligation. 

Section 4.3. Notice of Prepayment; Effect. 

(a) The Trustee shall cause notice of the optional prepayment 

hereunder to be transmitted electronically to the Owners of all of the Obligations at the addresses 

appearing in the registration books kept for such purpose pursuant to Section 2.12.  Such notice 

shall (1) be sent no more than 60 nor less than 30 calendar days prior to the prepayment date, (2) 

specify with respect to the Obligations being prepaid the prepayment date and the prepayment 

price, (3) set forth the name, address and telephone number of the person from whom 

information pertaining to the prepayment may be obtained and (4) state that on the prepayment 

date the Obligations will be payable at the Designated Office and that from that date interest will 

cease to accrue.  No defect affecting any Obligation, whether in the notice of prepayment or the 

delivery thereof (including any failure to mail such notice), shall affect the validity of the 

prepayment proceedings for any other Obligations. 

(b) If at the time of giving of notice of the optional prepayment of 

principal represented by the Obligations, there has not been deposited with the Trustee moneys 

or Defeasance Obligations sufficient to prepay all Obligations subject to such prepayment and 

the requirements of (d) below are not satisfied, then such notice shall state that the prepayment is 

conditional upon the deposit of moneys or Defeasance Obligations sufficient for the prepayment 

with the Trustee and satisfaction of such requirements not later than the opening of business on 

the prepayment date, and such notice will be of no effect and such Obligations shall not be 

prepaid unless such moneys or Defeasance Obligations are so deposited and such requirements 

in (d) below are met. 

(c) Notice having been provided in the manner provided in (b) above, 

the Obligations shall become due and payable on the prepayment date and shall be paid at the 

prepayment price, plus accrued interest to the prepayment date. 

(d) If the money or Defeasance Obligations for the prepayment of the 

Obligations to be prepaid, together with interest accrued thereon to the prepayment date, is held 

by the Trustee on the prepayment date, so as to be available therefor on that date, then from and 
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after the prepayment date such principal thereof to be prepaid shall cease to bear interest, and, 

the Obligations no longer shall be considered to be Outstanding hereunder.  If those moneys shall 

not be so available on the prepayment date, such principal shall continue to bear interest, until 

paid, at the same rate as they would have borne otherwise. 

(e) Moneys deposited in the Payment Fund and held by the Trustee for 

the prepayment of the Obligations shall be held in trust for the account of the Owners and shall 

be paid when due. 

ARTICLE V 

PAYMENT FUND 

Section 5.1. Trustee’s Rights in Purchase Agreement.  The Trustee holds in 

trust hereunder all of its rights and duties in the Purchase Agreement, including but not limited to 

all of the rights to receive and collect all of the Payments and all other amounts required to be 

deposited in the Payment Fund pursuant to the Purchase Agreement or pursuant hereto.  All of 

the Payments and such other amounts to which the Seller may at any time be entitled shall be 

paid directly to the Trustee in trust, and all of the Payments collected or received by the Trustee 

shall be held by the Trustee in trust hereunder in the Payment Fund for the benefit of the Owners. 

Section 5.2. Establishment and Application of Payment Fund. 

(a) The Trustee shall establish a special trust fund designated as the 

“City of Peoria Series 2017 Payment Fund” (herein referred to as the “Payment Fund”).  So long 

as the Obligations are Outstanding, the City shall have no beneficial right or interest in the 

Payment Fund or the moneys deposited therein, except only as provided in this Trust Agreement, 

and such moneys shall be used and applied by the Trustee as hereinafter set forth. 

(b) Not less than ten (10) Business Days prior to each Interest 

Payment Date, the Trustee shall notify the City of the amount required to be paid, after taking 

into account amounts which will be transferred to the Payment Fund in accordance herewith, on 

or before such Interest Payment Date, so that a sufficient amount will then be on deposit for both 

principal and interest represented by the Obligations then due.  All amounts received by the 

Trustee as Payments pursuant to the Purchase Agreement or as transfers pursuant hereto shall be 

deposited in the Payment Fund. 

(c) All amounts in the Payment Fund shall be used and withdrawn by 

the Trustee solely for the purpose of paying the principal and interest represented by the 

Obligations as the same shall become due and payable, in accordance with the provisions of 

Articles II and IV. 

Section 5.3. Transfers of Investment Earnings to Payment Fund.  Except as 

otherwise directed by the City, the Trustee shall, on or before the next Interest Payment Date 

occurring on January 15, transfer any income or profit on the investment of moneys in the funds 

hereunder to the Payment Fund. 
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Section 5.4. Surplus.  Any surplus remaining in any of the funds created 

hereunder, after prepayment and payment or provision for prepayment and payment of the 

Obligations, including accrued interest and prepayment premium, if any, and payment of any 

applicable fees, expenses or indemnities to the Trustee, or provision for such prepayment and 

payment having been made to the satisfaction of the Trustee, shall be withdrawn by the Trustee 

and remitted to the City. 

ARTICLE VI 
MONEYS IN FUNDS; INVESTMENT; CERTAIN TAX COVENANTS 

Section 6.1. Held in Trust.  The moneys and investments held by the Trustee 

under this Trust Agreement are irrevocably held in trust for the benefit of the Owners of the 

Obligations and for the purposes herein specified, and such moneys, and any income or interest 

earned thereon, shall be expended only as provided in this Trust Agreement and shall not be 

subject to levy or attachment or lien by or for the benefit of any creditor of the City or any 

Owners. 

Section 6.2. Investments Authorized.  Upon written order of the City 

Representative, moneys held by the Trustee hereunder shall be invested and reinvested by the 

Trustee, to the maximum extent practicable in Permitted Investments.  The City Representative 

shall direct such investment in specific Permitted Investments.  The City Representative shall be 

solely responsible for ascertaining that all proposed investments and reinvestments are Permitted 

Investments and that they comply with federal, state and local laws, regulations and ordinances 

governing investment of such funds and for providing appropriate notice to the Trustee for the 

reinvestment of any maturing investment.  Such investments, if registrable, shall be registered in 

the name of the Trustee and shall be held by the Trustee.  The Trustee may purchase or sell to 

itself or any affiliate, as principal or agent, investments authorized by this Section.  Such 

investments and reinvestments shall be made giving full consideration to the time at which funds 

are required to be available.  The Trustee may act as purchaser or agent in the making or 

disposing of any investment.  The Trustee shall have no obligation to invest and reinvest any 

cash held by it hereunder in the absence of timely and specific written direction from the City 

Representative.  In no event shall the Trustee be liable for the selection of investments.  The 

Trustee may conclusively rely upon such written direction from the City Representative as to 

both the suitability and legality of the directed investments.  The City acknowledges that 

regulations of the Comptroller of the Currency grant the City the right to receive brokerage 

confirmations of the security transactions as they occur, at no additional cost.  To the extent 

permitted by law, the City specifically waives compliance with 12 Code of Federal Regulations 

12 and hereby notifies the Trustee that no brokerage confirmations need be sent relating to the 

security transactions as they occur. 

Section 6.3. Accounting.  The Trustee shall furnish to the City, not less than 

semiannually, an accounting (which may be in the form of its customary statement) of all 

investments made by the Trustee.  The Trustee shall not be responsible or liable for any loss 

suffered in connection with any investment of funds made by it in accordance with Section 6.2. 
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Section 6.4. Allocation of Earnings.  Any income, profit or loss on such 

investments shall be deposited in or charged to the respective funds from which such investments 

were made, and any interest on any deposit of funds shall be deposited in the fund from which 

such deposit was made, except as otherwise provided herein. At the direction of the City 

Representative, any such income, profit or interest shall be transferred and applied if necessary to 

pay amounts due pursuant to section 148 of the Code. 

Section 6.5. Valuation and Disposition of Investments.  For the purpose of 

determining the amount in any fund, all Permitted Investments credited to such fund shall be 

valued at Market Value.  The Trustee may sell or present for redemption, any Permitted 

Investment so purchased by the Trustee whenever it shall be necessary in order to provide 

moneys to meet any required payment, transfer, withdrawal or disbursement from the fund to 

which such Permitted Investment is credited, and the Trustee shall not be liable or responsible 

for any loss resulting from such investment. 

Section 6.6. Limitation of Investment Yield.  In the event the City is of the 

opinion that it is necessary to restrict or limit the yield on the investment of any amounts paid to 

or held by the Trustee hereunder in order to avoid the Obligations, or any of them, being 

considered “arbitrage bonds” within the meaning of section 148 of the Code, the City 

Representative may issue to the Trustee a written certificate to such effect (along with 

appropriate instructions), in which event the Trustee will take such action as is instructed so to 

restrict or limit the yield on such investment in accordance with the specific instructions 

contained in such certificate. 

Section 6.7. Other Tax Covenants.  In consideration of the acceptance and 

execution of the Purchase Agreement by the Trustee and the purchase by the Owners of the 

Obligations, and in consideration of retaining the exclusion of the portion of each Payment 

denominated as and comprising interest pursuant to the Purchase Agreement and received by the 

Owners of the Obligations for federal income tax purposes, the City shall, from time to time, 

neither take nor fail to take any action, which action or failure to act is within its power and 

authority and would result in such portion of each such Payment becoming subject to inclusion 

in gross income for federal income tax purposes under either laws existing on the date of 

execution of the Purchase Agreement or such laws as they may be modified or amended or tax 

laws later adopted.  The City shall comply with such requirement(s) and will take any such 

action(s) as are necessary to prevent such portion of each such Payment from becoming subject 

to inclusion in gross income for federal income tax purposes.  Such requirements may include 

but are not limited to making further specific covenants; making truthful certifications and 

representations and giving necessary assurances; complying with all representations, covenants 

and assurances contained in certificates or agreements required by any Special Counsel’s 

Opinion; to pay to the United States of America any required amounts representing rebates of 

arbitrage profits relating to the Obligations; filing forms, statements and supporting documents 

as may be required under the federal tax laws; limiting the term of and yield on investments 

made with moneys held pursuant to this Trust Agreement and limiting the use of the proceeds of 

the Obligations and property refinanced thereby. 
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ARTICLE VII 
THE TRUSTEE 

Section 7.1. Appointment of Trustee.  The City hereby authorizes and directs 

the Trustee to, and the Trustee shall, execute and deliver the Purchase Agreement, as Seller, and 

receive all moneys required to be deposited with the Trustee hereunder and shall allocate, use 

and apply the same as provided in this Trust Agreement.  The City shall maintain as the Trustee 

a bank or trust company with a combined capital and surplus of at least Fifty Million Dollars 

($50,000,000), and subject to supervision or examination by federal or State authority, so long as 

any of the Obligations are outstanding.  If such bank or trust company publishes a report of 

condition at least annually pursuant to law or to the requirements of any supervising or 

examining authority above referred to then for the purpose of this Section the combined capital 

and surplus of such bank or trust company shall be deemed to be its combined capital and 

surplus as set forth in its most recent report of condition so published. 

Section 7.2. Liability of Trustee; Standard of Care.  Except with respect to its 

authority and power generally and authorization to execute this Trust Agreement, the recitals of 

facts, covenants and agreements herein, in the Purchase Agreement and in the Obligations shall 

be taken as statements, covenants and agreements of the City, and the Trustee assumes no 

responsibility for the correctness of the same, or makes any representations as to the validity 

hereof or sufficiency of this Trust Agreement, the Purchase Agreement or the Obligations or 

shall incur any responsibility in respect hereof or thereof, other than in connection with the duties 

or obligations herein or in the Obligations assigned to or imposed upon it.  Prior to the 

occurrence of an Event of Default, or after the timely cure of an Event of Default, the Trustee 

shall perform only such duties as are specifically set forth in this Trust Agreement and no 

implied obligations or covenants should be read into this Trust Agreement against the Trustee.  

After the occurrence of an Event of Default, the Trustee shall exercise such of the rights and 

powers vested in it, and use the same degree of care and skill in such exercise, as a prudent 

person would exercise under the circumstances in the conduct of its own affairs. 

Section 7.3. Merger or Consolidation.  Any company into which the Trustee 

may be merged or converted or with which it may be consolidated or any company resulting 

from any merger, conversion or consolidation to which it shall be a party or any company to 

which the Trustee may sell or transfer all or substantially all of its corporate trust business, 

provided that such company shall be eligible under Section 7.1, shall be the successor to the 

Trustee without the execution or filing of any paper or further act, anything herein to the contrary 

notwithstanding. 

Section 7.4. Protection and Rights of the Trustee. 

(a) The Trustee shall be protected and shall incur no liability in acting 

or proceeding in good faith upon any resolution, notice, telegram, request, consent, waiver, 

certificates, statements, affidavit, voucher, bond, requisition or other paper or document which it 

shall in good faith believe to be genuine and to have been passed or signed by the proper board 

or person or to have been prepared and furnished pursuant to any of the provisions of this Trust 

Agreement, and the Trustee shall be under no duty to make any investigation or inquiry as to any 

statements contained or matters referred to in any such instrument, but may accept and rely upon 
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the same as conclusive evidence of the truth and accuracy of such statements.  The Trustee shall 

not be bound to take any action at the request of the Owners unless the Obligations shall be 

deposited with the Trustee.  The Trustee may consult with counsel with regard to legal questions, 

and the advice or opinion of such counsel shall be full and complete authorization and protection 

in respect of any action taken or suffered by it hereunder in good faith in accordance therewith. 

(b) Whenever in the administration of its duties under this Trust 

Agreement, the Trustee shall deem it necessary or desirable that a matter be proved or 

established prior to taking or suffering any action hereunder, such matter (unless other evidence 

in respect thereof be herein specifically prescribed) shall be deemed to be conclusively proved 

and established by the certificate of the City Representative and such certificate shall be full 

warranty to the Trustee for any action taken or suffered under the provisions of this Trust 

Agreement upon the faith thereof, but in its discretion the Trustee may, in lieu thereof, accept 

other evidence of such matter or may require such additional evidence as to it may seem 

reasonable. 

(c) The Trustee may acquire and dispose of other bonds or evidence of 

indebtedness of the City with the same rights it would have if it were not the Trustee and may act 

as a depository for and permit any of its officers or directors to act as a member of, or in any 

other capacity with respect to, any committee formed to protect the rights of the Owners, 

whether or not such committee shall represent the Owners of the Obligations. 

(d) The recitals, statements and representations by the City contained 

in this Trust Agreement, the Purchase Agreement or in the Obligations shall be taken and 

construed as made by and on the part of the City and not by the Trustee, and the Trustee does not 

assume, and shall not have, any responsibility or obligation for the correctness of any thereof. 

(e) The Trustee may execute any of the trusts or powers hereof and 

perform the duties required of it hereunder by or through attorneys, agents, or receivers, and shall 

be entitled to advice of counsel concerning all matters of trust and its duty hereunder, and the 

Trustee shall not be answerable for the default or misconduct of any such attorney, agent, or 

receiver selected by it with reasonable care.  The Trustee shall not be answerable for the exercise 

of any discretion or power under this Trust Agreement or for anything whatever in connection 

with the funds and accounts established hereunder, except only for its own willful misconduct or 

negligence. 

(f) No provision in this Trust Agreement shall require the Trustee to 

risk or expend its own funds or otherwise incur any financial liability (including, without 

limitation, any and all environmental liability) in the performance of any of its duties hereunder 

or in the exercise of any of its rights or powers, if it shall have reasonable grounds for believing 

that repayment of such funds or indemnity satisfactory to it against such risk or liability is not 

reasonably assured to it. 

(g) The Trustee shall not be accountable for the use or application by 

the City or any other party of any funds which the Trustee has released in accordance with the 

terms of this Trust Agreement. 
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(h) The Trustee makes no representation or warranty, express or 

implied, as to the title, value, design, compliance with specifications or legal requirements, 

quality, durability, operation, condition, merchantability or fitness for any particular purpose or 

fitness for the use contemplated by the City of the Prepaid Leasehold.  In no event shall the 

Trustee be liable for incidental, indirect, special or consequential damages in connection with or 

arising from the Purchase Agreement or this Trust Agreement for the acquisition of the Prepaid 

Leasehold. 

(i) Notwithstanding any provision in this Trust Agreement or the 

Purchase Agreement to the contrary, the Trustee shall not be required to take notice or be 

deemed to have notice of an Event of Default, except an Event of Default under 

Section 9(a)(i)(A) of the Purchase Agreement, unless a Responsible Officer of the Trustee has 

actual notice thereof or is specifically notified in writing of such default by the City or the 

Owners of the Obligations. 

(j) The Trustee agrees to accept and act upon instructions of directions 

pursuant to this Trust Agreement sent by unsecured email, facsimile transmission or other similar 

unsecured electronic methods, provided, however, that, the Trustee shall have received an 

incumbency certificate listing persons designated to give such instructions or directions and 

containing specimen signatures of such designated persons, which such incumbency certificate 

shall be amended and replaced whenever a person is to be added or deleted from the listing.  If 

the City elects to give the Trustee email or facsimile instructions (or instructions by a similar 

electronic method) and the Trustee in its discretion elects to act upon such instructions, the 

Trustee’s understanding of such instructions shall be deemed controlling.  The Trustee shall not 

be liable for any losses, costs or expenses arising directly or indirectly from the Trustee’s 

reliance upon and compliance with such instructions notwithstanding such instructions conflict 

or are inconsistent with a subsequent written instruction.  The City agrees to assume all risks 

arising out of the use of such electronic methods to submit instructions and directions to the 

Trustee, including without limitation the risk of the Trustee acting on unauthorized instructions, 

and the risk of interception and misuse by third parties. 

(k) The Trustee shall not be liable to the parties hereto or deemed in 

breach or default hereunder if and to the extent its performance hereunder is prevented by reason 

of force majeure.  The term “force majeure” means an occurrence that is beyond the control of 

the Trustee and could not have been avoided by exercising due care.  Force majeure shall include 

acts of God, terrorism, war, riots, strikes, fire, floods, earthquakes, epidemics or other similar 

occurrences. 

(l) The permissive right of the Trustee to do things enumerated in this 

Trust Agreement shall not be construed as a duty, and the Trustee shall not be answerable for 

other than its negligence or willful default. The Trustee shall not be required to give any bond or 

surety in respect of the execution of the said trusts and powers or otherwise in respect of the 

Prepaid Leasehold. 

(m) Before taking any action under this Trust Agreement relating to an 

Event of Default or in connection with its duties under this Trust Agreement other than making 

payments of principal and interest represented by the Obligations as they become due, the 
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Trustee may require that a satisfactory indemnity bond be furnished for the reimbursement of all 

expenses to which it may be put and to protect it against all liability, including, but not limited to, 

any liability arising directly or indirectly under any federal, state or local statute, rule, law or 

ordinance related to the protection of the environment or hazardous substances and except 

liability which is adjudicated, to have resulted from its negligence or willful default in 

connection with any action so taken. 

(n) The Trustee shall not be liable with respect to any action taken or 

omitted to be taken by it in good faith in accordance with the direction of the Owners of the 

Obligations relating to the time, method and place of conducting any proceeding for any remedy 

available to the Trustee, or exercising any trust or power conferred upon the Trustee, under this 

Trust Agreement. 

Section 7.5. Compensation of Trustee.  The City shall from time to time, 

pursuant to a fee schedule agreed to between the City and the Trustee (which schedule may be 

amended in writing), pay to the Trustee reasonable compensation for its services, including but 

not limited to advances to, and reasonable fees and expenses of, independent appraisers, 

accountants, consultants, counsel, agents and attorneys-at-law or other experts employed by it in 

the exercise and performance of its powers and duties hereunder.  When the Trustee incurs 

expenses or renders services after the occurrence of an Event of Default, such expenses and the 

compensation for such services are intended to constitute expenses of administration under any 

federal or state bankruptcy, insolvency, arrangement, moratorium, reorganization or other debtor 

relief law. 

Section 7.6. Removal and Resignation of Trustee. 

(a) The City (but only if no Event of Default has occurred and is 

continuing) or the Owners of the Obligations, at any time upon thirty (30) days’ prior written 

notice, and for any reason, may remove the Trustee and any successor thereto, but any such 

successor shall be a bank or trust company having a combined capital (exclusive of borrowed 

capital) and surplus of at least Fifty Million Dollars ($50,000,000) and subject to supervision or 

examination by federal or State authority.  If such bank or trust company publishes a report of 

condition at least annually, pursuant to law or the requirements of any supervising or examining 

authority above referred to, then, for the purposes of this Section, the combined capital and 

surplus of such bank or trust company shall be deemed to be its combined capital and surplus as 

set forth in its most recent report of condition so published. 

(b) The Trustee may at any time resign by giving written notice to the 

City.  Upon receiving such notice of resignation, the City shall promptly appoint a successor 

trustee by an instrument in writing; provided, however, that in the event that the City does not 

appoint a successor trustee within thirty (30) days following receipt of such notice of resignation 

or its giving notice of removal, the retiring Trustee may petition the appropriate court having 

jurisdiction to appoint a successor trustee.  Any resignation or removal of the Trustee and 

appointment of a successor trustee shall become effective upon acceptance of appointment by the 

successor trustee.  The Trustee and the City shall execute any documents reasonably required to 

effect the transfer of rights and obligations of the Trustee to the successor trustee subject, 

however, to the terms and conditions herein set forth, including, without limitation, the right of 
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the predecessor Trustee to be paid and reimbursed in full for its reasonable charges and expenses 

(including reasonable fees and expenses of its counsel) and the indemnification under 

Sections 7.4 and 10.3.  Upon such acceptance, the successor trustee shall mail notice thereof to 

the Owners of the Obligations at their addresses set forth on the registration books for the 

Obligations maintained pursuant to Section 2.12. 

Section 7.7. Appointment of Agent.  The Trustee may appoint an agent or 

agents to exercise any of the powers, rights or remedies granted to the Trustee under this Trust 

Agreement and to hold title to property or to take any other action which may be desirable or 

necessary. 

Section 7.8. Commingling.  The Trustee may commingle any of the funds 

held by it pursuant to this Trust Agreement in a separate fund or funds for investment purposes 

only; provided, however, that all funds or accounts held by the Trustee hereunder shall be 

accounted for separately notwithstanding such commingling by the Trustee. 

Section 7.9. Records.  The Trustee shall keep complete and accurate records 

of all moneys received and disbursed under this Trust Agreement, which shall be available for 

inspection by the City, or any of its agents, at any time, upon reasonable prior notice, during 

regular business hours.  The Trustee shall provide the City Representative with semiannual 

reports of funds transactions and balances. 

ARTICLE VIII 
MODIFICATION OR AMENDMENT OF AGREEMENTS 

Section 8.1. Amendments Permitted. 

(a) This Trust Agreement and the rights and obligations of the Owners 

of the Obligations and the Purchase Agreement and the rights and obligations of the parties 

thereto, may be modified or amended at any time by a supplemental or amending agreement 

which shall become effective when the written consent of the Owners of a majority of the 

principal amount of Obligations Outstanding shall have been filed with the Trustee.  No such 

modification or amendment shall (1) extend or have the effect of extending the final payment of 

principal represented by any Obligation or reducing the interest represented thereby or extending 

the time of payment of interest, or reducing the amount of principal thereof or reducing any 

premium payable upon the prepayment thereof, without the express consent of the Owner of 

such Obligation, or (2) reduce or have the effect of reducing the percentage of Obligations 

required for the affirmative vote or written consent to an amendment or modification of this 

Trust Agreement or the Purchase Agreement, or (3) modify any of the rights or obligations of the 

Trustee without its written assent thereto.  Any such supplemental or amending agreement shall 

become effective as provided in Section 8.2. 

(b) This Trust Agreement and the rights and obligations of the Owners 

of the Obligations, and the Purchase Agreement and the rights and obligations of the parties 

thereto, may be modified or amended at any time by a supplemental or amending agreement, 

without the consent of any such Owner, but only (1) to add to the covenants and agreements of 
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any party, other covenants to be observed, or to surrender any right or power herein reserved to 

the Trustee (for its own behalf)  or the City, (2) to secure additional revenues or provide 

additional security or reserves for payment of the Obligations, (3) to comply with the 

requirements of any state or federal securities laws or the Trust Indenture Act of 1939, as from 

time to time amended, if required by law or regulation lawfully issued thereunder, (4) to provide 

for the appointment of a successor trustee pursuant to the terms hereof, (5) to preserve the 

exclusion of interest represented by the Obligations from gross income for purposes of federal or 

State income taxes and to preserve the power of the City to continue to issue bonds or incur other 

obligations the interest on which is likewise exempt from federal and State income taxes, (6) to 

cure, correct or supplement any ambiguous or defective provision contained herein or therein or 

(7) in regard to questions arising hereunder or thereunder, as the parties hereto or thereto may 

deem necessary or desirable and which shall not materially adversely affect the interests of the 

Owners of the Obligations as evidenced by a Special Counsel’s Opinion delivered by the City to 

the Trustee.  Any such supplemental or amending agreement shall become effective upon 

execution and delivery by the parties hereto or thereto as the case may be.  The Trustee may rely 

upon the Special Counsel’s Opinion as conclusive evidence that any such supplemental or 

amending agreement complies with this Section. 

Section 8.2. Procedure for Amendment With Written Consent of Obligation 

Owner. 

(a) This Trust Agreement and the Purchase Agreement may be 

amended by supplemental or amending agreement as provided in this Section in the event the 

consent of the Owners of the Obligations is required pursuant to Section 8.1(a).  A copy of such 

supplemental or amending agreement, together with a request to the Owners of a majority of the 

principal amount of Obligations Outstanding for their consent thereto, shall be mailed by the 

Trustee to the Owners of the Obligations, but failure to mail copies of such supplemental or 

amending agreement and request shall not affect the validity of the supplemental or amending 

agreement when assented to as provided in this Section 8.2. 

(b) Such supplemental or amending agreement shall not become 

effective unless there shall be filed with the Trustee the written consent of the Owners of a 

majority of the principal amount of Obligations Outstanding and a notice shall have been mailed 

as hereinafter in this Section provided.  The consent of the Owners of the Obligations shall be 

effective only if accompanied by proof of ownership of the Obligations, which proof shall be 

such as is permitted by Section 2.11.  Any such consent shall be binding upon the Owners and on 

any subsequent Owner (whether or not such subsequent Owner has notice thereof) unless such 

consent is revoked in writing by the Owners or a subsequent Owner by filing such revocation 

with the Trustee prior to the date when the notice hereinafter in this Section provided for has 

been mailed. 

(c) After the Owners of a majority of the principal amount of 

Obligations Outstanding shall have filed their consent to such supplemental or amending 

agreement, the Trustee shall mail a notice to the Owners of the Obligations in the manner 

hereinbefore provided in this Section for the mailing of such supplemental or amending 

agreement of the notice of adoption thereof, stating in substance that such supplemental or 
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amending agreement has been consented to by the Owners of a majority of the principal amount 

of Obligations Outstanding and will be effective as provided in this Section (but failure to mail 

copies of said notice shall not affect the validity of such supplemental agreement or consents 

thereto).  A record, consisting of the papers required by this Section to be filed with the Trustee, 

shall be conclusive proof of the matters therein stated.  Such supplemental or amending 

agreement shall become effective upon the mailing of such last-mentioned notice, and such 

supplemental or amending agreement shall be deemed conclusively binding upon the parties 

hereto and the Owners of all the Obligations after such filing, except in the event of a final 

decree of a court of competent jurisdiction setting aside such consent in a legal action or 

equitable proceeding for such purpose commenced within sixty (60) days. 

Section 8.3. Effect of Supplemental Trust Agreement.  From and after the 

time any supplemental or amending agreement becomes effective pursuant to this Article VIII, 

this Trust Agreement or the Purchase Agreement, as the case may be, shall be deemed to be 

modified and amended in accordance therewith, the respective rights, duties and obligations of 

the parties hereto or thereto and all Owners of Obligations Outstanding, as the case may be, shall 

thereafter be determined, exercised and enforced hereunder subject in all respects to such 

modification and amendment, and all the terms and conditions of any supplemental or amending 

agreement shall be deemed to be part of the terms and conditions of this Trust Agreement or the 

Purchase Agreement, as the case may be, for any and all purposes.   

Section 8.4. Endorsement or Replacement of Obligation Delivered After 

Amendments.  The Trustee may determine that Obligations delivered after the effective date 

of any action taken as provided in this Article shall bear a notation, by endorsement or otherwise, 

in form approved by the Trustee, as to such action.  In that case, upon demand of the Owner of 

any Obligation Outstanding at such effective date and presentation of the affected Obligation for 

such purpose at the office of the Trustee, a suitable notation shall be made on such Obligation.  

The Trustee may determine that the delivery of substitute Obligations, so modified as in the 

opinion of the Trustee is necessary to conform to the Obligation Owners’ action, which 

substitute Obligations shall thereupon be prepared, executed and delivered.  In that case, upon 

demand of the Owner of any Obligation then Outstanding, such substitute Obligation shall be 

exchanged at the Designated Office of the Trustee, without cost to the Owner, for an Obligation 

of the same character then Outstanding, upon surrender of such Outstanding Obligation. 

Section 8.5. Amendatory Endorsement of Obligations.  The provisions of 

this Article shall not prevent any Obligation Owner from accepting any amendment or 

supplement as to the particular Obligations, provided that proper notation thereof is made on the 

Obligations. 

ARTICLE IX 

COVENANTS, NOTICES 

Section 9.1. Compliance With and Enforcement of Purchase Agreement.  

The City shall perform all obligations and duties imposed on it under the Purchase Agreement 

and shall not do or permit anything to be done, or omit or refrain from doing anything, in any 

case where any such act done or permitted to be done, or any such omission of or refraining from 
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action, would or might be an Event of Default.  The City, immediately upon receiving or giving 

any notice, communication or other document in any way relating to or affecting any such action 

will deliver the same, or a copy thereof, to the Trustee. 

Section 9.2. Observance of Laws and Regulations.  The City shall well and 

truly keep, observe and perform all valid and lawful obligations or regulations now or hereafter 

imposed on it by contract, or prescribed by any law of the United States of America, or of the 

State, or by any officer, board or commission having jurisdiction or control, as a condition of the 

continued enjoyment of any and every right, privilege or franchise now owned or hereafter 

acquired by the City, including its right to exist and carry on business as a political subdivision, 

to the end that such rights, privileges and franchises shall be maintained and preserved, and shall 

not become abandoned, forfeited or in any manner impaired. 

Section 9.3. Recordation and Filing.  The City shall file this Trust Agreement 

(or a memorandum thereof or a financing statement with respect thereto), and all such documents 

as may be required by law (and shall take all further actions which may be necessary or be 

reasonably required by the Trustee), all in such manner, at such times and in such places as may 

be required by law in order fully to preserve, protect and perfect the security of the Trustee and 

the Owner.  The Trustee has no duty or obligation to determine the sufficiency of any such 

filings. 

Section 9.4. Further Assurances.  The Trustee (at the reasonable request of 

the City) and the City shall make, execute and deliver any and all such further resolutions, 

instruments and assurances as may be reasonably necessary or proper to carry out the intention 

or to facilitate the performance of this Trust Agreement and the Purchase Agreement and for the 

better assuring and confirming unto the Owner the rights and benefits provided herein. 

Section 9.5. Notification to the City of Failure to Make Payments.  The 

Trustee shall notify the City of any failure by the City to make any Payment or other payment 

required under the Purchase Agreement to be made to the Trustee, in writing and within one (1) 

Business Day of any such failure.  Such notice shall not be a prerequisite for the occurrence of an 

Event of Default. 

Section 9.6. Business Days.  Except as otherwise required herein, if this 

Trust Agreement or the Purchase Agreement requires any party to act on a specific day and such 

day is not a Business Day, such party need not perform such act until the next succeeding 

Business Day, and such act shall be deemed to have been performed on the day required. 

Section 9.7. Providing Audits; Other Information.  The City shall provide 

notice to the Owner so long as it is Pinnacle Public Finance, Inc. when the audited financial 

statements of the City for the preceding Fiscal Year are available on the website of the City 

which shall be within 270 days of the end of such Fiscal Year.  The City shall also provide such 

other information with respect to the financial condition of the City as the Owner may from time 

to time reasonably request and is reasonably available to the City. 
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ARTICLE X 

LIMITATION OF LIABILITY 

Section 10.1. Limited Liability of the City.  Except for the payment of 

Payments from revenues from the Excise Taxes and the State Shared Revenues when due in 

accordance with the Purchase Agreement and the performance of the other covenants and 

agreements of the City contained in the Purchase Agreement and herein, the City shall have no 

pecuniary obligation or liability to any of the other parties or to the Owners with respect to this 

Trust Agreement or the terms, execution, delivery or transfer of the Obligations or the 

distribution of Payments to the Owners by the Trustee. 

Section 10.2. No Liability of the City for Trustee Performance.  The City shall 

have no obligation or liability to any of the other parties or to the Owners with respect to the 

performance by the Trustee of any duty imposed upon it under this Trust Agreement. 

Section 10.3. Indemnification of the Trustee. 

(a) To the extent permitted by law, the City shall indemnify and save 

the Trustee and its officers, directors, agents and employees, harmless for, from and against all 

claims, losses, costs, expenses, liability and damages, including legal fees and expenses, arising 

out of:  (1) the use, maintenance, condition or management of, or from any work or thing done 

on, the Prepaid Leasehold or any portion thereof or interest therein by the City; (2) any breach or 

default on the part of the City in the performance of any of its obligations under this Trust 

Agreement and any other agreement made and entered into for purposes of Prepaid Leasehold or 

any interest therein; (3) any act of negligence of the City or of any of its agents, contractors, 

servants, employees or licensees with respect to the Prepaid Leasehold; (4) any act of negligence 

of any assignee of, or purchaser from, the City or of any of its or their agents, contractors, 

servants, employees or licensees with respect to the Prepaid Leasehold; (5) the acquisition of the 

Prepaid Leasehold or any interest therein; (6) the actions of any other party, including but not 

limited to the operation or use of the Prepaid Leasehold or interest therein by the City; (7) the 

ownership of the Prepaid Leasehold or interest therein or (8) the exercise and performance by the 

Trustee of its powers and duties hereunder, under the Purchase Agreement or the Obligations or 

in connection with any document or transaction contemplated herewith or therewith.  No 

indemnification will be made under this Section or elsewhere in this Trust Agreement for willful 

misconduct, negligence or breach of duty under this Trust Agreement by the Trustee, or by its 

officers, agents, employees, successors or assigns.  As security for the payment of amounts due 

under Section 7.5 and this Section, the Trustee shall be secured under this Trust Agreement by a 

lien prior to that for the Obligations.  The obligations of the City hereunder for indemnification 

under this Section shall remain valid and binding notwithstanding, and shall survive, the 

payment or prepayment of principal represented by the Obligations or resignation or removal of 

the Trustee or the termination of this Trust Agreement. 

(b) Promptly after determining that any event or condition which 

requires or may require indemnification by the City hereunder exists or may exist, or after receipt 

of notice of the commencement of any action in respect of which indemnity may be sought 

hereunder, the Trustee shall notify the City in writing of such circumstances or action (the 

“Notification”).  Failure to give such notification shall not affect the right of the Trustee to 
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receive the indemnification provided for herewith.  Upon giving of the Notification, the Trustee 

shall cooperate fully with the City in order that the City may defend, compromise or settle any 

such matters or actions which may result in payment by the City hereunder.  The City shall give 

the Trustee notice of its election within fifteen (15) days after receiving the Notification whether 

the City, at its sole cost and expense, shall represent and defend the Trustee in any claim or 

action which may result in a request for indemnification hereunder; provided, however the 

Trustee may retain its own counsel and still be indemnified against the cost of employing 

counsel and all other reasonable expenses despite an assumption of the defense by the City if the 

Trustee believes in good faith that there are defenses available to it which are adverse to or in 

conflict with those available to the City and which the Trustee believes in good faith cannot be 

effectively asserted by counsel.  The Trustee always has the right to employ separate legal 

counsel but, subject to the preceding sentence, the fees and expenses of its separate legal counsel 

must be paid by the Trustee unless the City and the Trustee have mutually agreed to the 

employment of the Trustee’s separate legal counsel.  If the City timely gives the notice that it 

will represent and defend the Trustee thereafter, the Trustee shall not settle or compromise or 

otherwise interfere with the defense or undertakings of the City hereunder.  The City shall not 

settle or compromise any claim or action against the Trustee without the written approval of the 

Trustee, except to the extent that the City shall pay all losses and the Trustee shall be fully 

released from such claim or action.  If the City either fails to timely give its notice or notifies the 

Trustee that the City will not represent and defend the Trustee, the Trustee may defend, settle, 

compromise or admit liability as it shall determine in the reasonable exercise of its discretion, at 

the expense of the City.  In the event the City is required to and does indemnify the Trustee as 

herein provided, the rights of the City shall be subrogated to the rights of the Trustee to recover 

such losses or damages from any other person or entity. 

Section 10.4. Opinion of Counsel.  Before being required to take any action, 

the Trustee may require an opinion of Independent Counsel acceptable to the Trustee, which 

opinion shall be made available to the other parties hereto upon request, or a verified certificate 

of any party hereto, or both, concerning the proposed action.  If it does so in good faith, the 

Trustee shall be absolutely protected in relying thereon. 

ARTICLE XI 
EVENTS OF DEFAULT AND REMEDIES OF OBLIGATION OWNERS 

Section 11.1. Seller’s Rights Held in Trust.  As provided herein, the Trustee 

holds in trust hereunder all of the Seller’s rights in and to the Purchase Agreement, including 

without limitation all of the Seller’s rights to exercise such rights and remedies conferred on the 

Seller pursuant to the Purchase Agreement as may be necessary or convenient to enforce 

payment of the Payments and any other amounts required to be deposited in the Payment Fund 

and enforcement of the pledge of revenues from the Excise Taxes and the State Shared Revenues 

for the payment of the Obligations. 

Section 11.2. Remedies Upon Default; No Acceleration.  If an Event of 

Default shall happen, then and in each and every such case during the continuance of such Event 

of Default, the Trustee may, or upon request of the Owners of a majority of the principal amount 

of Obligations Outstanding and receiving indemnity satisfactory to it shall, exercise one or more 
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of the remedies granted pursuant to the Purchase Agreement; provided, however, that 

notwithstanding anything herein or in the Purchase Agreement to the contrary, there shall be no 

right under any circumstances to accelerate the payment date of the Obligations or otherwise to 

declare any of the Payments not then past due or in default to be immediately due and payable. 

Section 11.3. Application of Funds.  All moneys received by the Trustee 

pursuant to any right given or action taken pursuant to the provisions of this Article XI or 

Section 9 of the Purchase Agreement shall be applied by the Trustee in the order following, in 

the case of the Obligations, upon presentation of the several Obligations, and the stamping 

thereon of the payment if only partially paid, or upon the surrender thereof if fully paid: 

First, to the payment of the fees, costs and expenses of the Trustee and 

then of the Owners in declaring such Event of Default, including reasonable 

compensation to the Owners’ or the Trustee’s agents, attorneys and counsel and 

Second, to the payment of the whole amount then owing and unpaid with 

respect to the Obligations and, in case such moneys shall be insufficient to pay in full the 

whole amount so owing and unpaid with respect to the Obligations, then to the payment 

of such principal and interest without preference or priority of principal over interest, or 

of interest over principal, or of any installment of interest over any other installment of 

interest, ratably to the aggregate of such principal and interest. 

Section 11.4. Institution of Legal Proceedings.  If one or more Events of 

Default shall happen and be continuing, the Trustee in its discretion may, and upon the written 

request of the Owners of a majority of the principal amount of Obligations Outstanding, and 

upon being indemnified to its satisfaction therefor, shall, proceed to protect or enforce its rights 

or the rights of the Owners of the Obligations by a suit in equity or action at law for the specific 

performance of any covenant or agreement contained herein. 

Section 11.5. Non-waiver.  Except as otherwise provided in this Article, the 

Owners have the right to institute suit to enforce and collect the Payments as provided in the 

Purchase Agreement.  No delay or omission of the Trustee or of any Owners of any of the 

Obligations to exercise any right or power arising upon the happening of any Event of Default 

shall impair any such right or power or shall be construed to be a waiver of any such Event of 

Default or an acquiescence therein, and every power and remedy given by this Article to the 

Trustee or the Owners of the Obligations may be exercised from time to time and as often as 

shall be deemed expedient by the Trustee or the Owners of the Obligations. 

Section 11.6. Power of Trustee to Control Proceedings.  In the event that the 

Trustee, upon the happening of an Event of Default, shall have taken any action, by judicial 

proceedings or otherwise, pursuant to its duties hereunder, whether upon its own discretion or 

upon the request of the Owners of the Obligations, it shall have full power, in the exercise of its 

discretion for the best interests of the Owners of the Obligations, with respect to the continuance, 

discontinuance, withdrawal, compromise, settlement or other disposal of such action; provided, 

however, that the Trustee shall not discontinue, withdraw, compromise or settle, or otherwise 

dispose of any litigation pending at law or in equity, without the consent of the Owners. 
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Section 11.7. Limitation on Obligation Owners’ Right to Sue. 

(a) The Owners shall not have the right to institute any suit, action or 

proceeding at law or in equity, for any remedy under or upon this Trust Agreement, unless 

(1) such Owner shall have previously given to the Trustee written notice of the occurrence of an 

Event of Default hereunder; (2) the Owners of a majority of the principal amount of Obligations 

Outstanding shall have made written request upon the Trustee to exercise the powers 

hereinbefore granted or to institute such action, suit or proceeding in its own name; (3) such 

Owner shall have tendered to the Trustee indemnity satisfactory to it against the costs, expenses, 

and liabilities to be incurred in compliance with such request and (4) the Trustee shall have 

refused or omitted to comply with such request for a period of sixty (60) days after such written 

request shall have been received by, and said tender of indemnity shall have been made to, the 

Trustee. 

(b) Such notification, request, tender of indemnity and refusal or 

omission are hereby declared, in every case, to be conditions precedent to the exercise by any 

Owners of Obligations of any remedy hereunder; it being understood and intended that no one or 

more Owners of Obligations shall have any right in any manner whatever by its action to enforce 

any right under this Trust Agreement, except in the manner herein provided, and that all 

proceedings at law or in equity with respect to an Event of Default shall be instituted, had and 

maintained in the manner herein provided and for the equal and proportionate benefit of all 

Owners of the Outstanding Obligations. 

(c) The right of the Owners to receive payment of said Owners’ 

proportionate interest in the Payments as the same become due, or to institute suit for the 

enforcement of such payment, shall not be impaired or affected without the consent of such 

Owners, notwithstanding the foregoing provisions of this Section or any other provision of this 

Trust Agreement. 

ARTICLE XII 
MISCELLANEOUS 

Section 12.1. Defeasance. 

(a) If and when the Obligations shall be paid and discharged in any 

one or more of the following ways: 

(1) By paying or causing to be paid the principal and interest 

represented by such Obligations Outstanding, as and when the same become due and payable; 

(2) By depositing with a Depository Trustee, in trust for such 

purpose, at or before the payment date therefor, money which, together with the amounts then on 

deposit in the Payment Fund is fully sufficient to pay or cause to be paid all principal and interest 

represented by such Obligations Outstanding; or 
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(3) By depositing with a Depository Trustee, in trust for such 

purpose, Defeasance Obligations which are noncallable in such amount as shall be certified to 

the Trustee and the City in a report by an independent firm of nationally recognized certified 

public accountants acceptable to the Trustee and the City, as being fully sufficient, together with 

the interest to accrue thereon and moneys then on deposit in the Payment Fund together with the 

interest to accrue thereon, to pay and discharge or cause to be paid and discharged all principal 

and interest represented by the Obligations at the payment or prepayment dates, which deposit 

may be made in accordance with the provisions of Section 7 of the Purchase Agreement; 

notwithstanding that any Obligations shall not have been surrendered for payment, all 

obligations of the Trustee and the City with respect to such Outstanding Obligations shall cease 

and terminate, except only the obligation of the Trustee to pay or cause to be paid, from funds 

deposited pursuant to subsections (2) or (3) of this Section and paid to the Trustee by the 

Depository Trustee, to the Owners of the Obligations not so surrendered and paid all sums due 

with respect thereto, and in the event of deposits pursuant to subsections (2) or (3), the 

Obligations shall continue to represent direct and proportionate interests of the Owners thereof in 

such funds. 

(b) Any funds held by the Trustee, at the time of one of the events 

described in paragraph (a) of this Section, which are not required for the payment to be made to 

the Owners or for the payment of any other amounts due and payable by the City hereunder or 

under the Purchase Agreement, shall be paid over to the City. 

(c) The Obligations may be paid and discharged as provided in this 

Section; provided however, that if principal represented by the Obligations is to be prepaid, 

notice of such prepayment shall have been given in accordance with the provisions hereof or the 

City shall have submitted to the Trustee instructions to be irrevocable as to the date upon which 

the Obligations are to be prepaid and as to the giving of notice of such prepayment; and provided 

further, that if the Obligations will not be payable within sixty (60) days of the deposit referred to 

in subsections (2) or (3) of this Section, the Trustee shall give notice of such deposit by first class 

mail to the Owners. 

(d) No Obligations may be provided for as described in this Section if, 

as a result thereof, or of any other action in connection with which the provisions for payment of 

such Obligation is made, the interest payable on the Obligation is thereby made includable in 

gross income for federal income tax purposes.  The Trustee, the Depository Trustee and the City 

may rely upon a Special Counsel’s Opinion to the effect that the provisions of this Subsection 

will not be breached by so providing for the payment of any Obligations. 

Section 12.2. Notices.  All written notices to be given under this Trust 

Agreement shall be given by overnight delivery or courier or by mail or personal delivery to the 

party entitled thereto at its address set forth below, or at such address as the party may provide to 

the other party in writing from time to time.  Notice shall be effective upon deposit in the United 

States of America mail, postage prepaid or, in the case of personal delivery, upon delivery to the 

address set forth below: 
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If to the City: City of Peoria, Arizona 

8401 West Monroe Street 

Peoria, Arizona 85345 

Attention:  Chief Financial Officer 

If to the Trustee: Zions Bank, a Division of ZB, National Association 

6001 North 24th Street 

Phoenix, Arizona 85016 

Attention:  _________________________ 

Section 12.3. Incorporation of State Statutes. 

(a) As required by the provisions of Section 38-511, Arizona Revised 

Statutes, notice is hereby given that the City may, within three years after its execution, cancel 

any contract, without penalty or further obligation, made by the City if any person significantly 

involved in initiating, negotiating, securing, drafting or creating the contract on behalf of the City 

is, at any time while the contract or any extension of the contract is in effect, an employee or 

agent of any other party to the contract in any capacity or a consultant to any other party of the 

contract with respect to the subject matter of the contract.  The cancellation shall be effective 

when written notice is received by all other parties to the contract unless the notice specifies a 

later time.  The Trustee covenants not to employ as an employee, an agent or, with respect to the 

subject matter of this Trust Agreement, a consultant, any person significantly involved in 

initiating, negotiating, securing, drafting or creating this Trust Agreement on behalf of the City 

within three years from the execution of this Trust Agreement, unless a waiver of Section 38-511, 

Arizona Revised Statutes, is provided by the City.  No basis exists for the City to cancel this 

Trust Agreement pursuant to Section 38-511, Arizona Revised Statutes, as of the date hereof. 

(b) To the extent applicable under Section 41-4401, Arizona Revised 

Statutes, the Trustee shall comply with all federal immigration laws and regulations that relate to 

its employees and its compliance with the “e-verify” requirements under Section 23-214(A), 

Arizona Revised Statutes.  The breach by the Trustee of the foregoing shall be deemed a material 

breach of this Trust Agreement and may result in the termination of the services of the Trustee.  

The City retains the legal right to randomly inspect the papers and records of the Trustee to 

ensure that the Trustee is complying with the above-mentioned warranty.  The Trustee shall keep 

such papers and records open for random inspection during normal business hours by the Trustee.  

The Trustee shall cooperate with the random inspections by the City including granting the City 

entry rights onto its property to perform such random inspections and waiving its respective 

rights to keep such papers and records confidential. 

(c) Pursuant to Section 35-393 et seq., Arizona Revised Statutes, the 

Trustee hereby certifies it is not currently engaged in, and for the duration of this Agreement 

shall not engage in, a boycott of Israel.  The term “boycott” has the meaning set forth in 

Section 35-393, Arizona Revised Statutes.  If the Town determines that the Trustee’s 

certification above is false or that it has breached such agreement, the Town may impose 

remedies as provided by law. 
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Section 12.4. Governing Law.  This Trust Agreement shall be construed and 

governed in accordance with the laws of the State. 

Section 12.5. Binding Effect and Successors.  This Trust Agreement shall be 

binding upon and inure to the benefit of the parties and their respective successors and assigns.  

Whenever in this Trust Agreement either the City or the Trustee is named or referred to, such 

reference shall be deemed to include successors or assigns thereof, and all the covenants and 

agreements in this Trust Agreement contained by or on behalf of the City or the Trustee shall 

bind and inure to the benefit of the respective successors and assigns thereof whether so 

expressed or not. 

Section 12.6. Execution in Counterparts.  This Trust Agreement may be 

executed in several counterparts, each of which shall be an original and all of which shall 

constitute but one and the same Trust Agreement. 

Section 12.7. Destruction of Cancelled Obligations.  Whenever in this Trust 

Agreement provision is made for the surrender to or cancellation by the Trustee and the delivery 

to the City of the Obligations, the Trustee may destroy such Obligations and, upon the City’s 

request, deliver a certificate of such destruction to the City instead. 

Section 12.8. Headings.  The headings or titles of the several Articles and 

Sections hereof, and any table of contents appended to copies hereof, shall be solely for 

convenience of reference and shall not affect the meaning, construction or effect of this Trust 

Agreement.  All references herein to “Articles,” “Sections,” and other subdivisions are to the 

corresponding Articles, Sections or subdivisions of this Trust Agreement; and the words 

“herein,” “hereof,” “hereunder” and other words of similar import refer to this Trust Agreement 

as a whole and not to any particular Article, Section or subdivision hereof. 

Section 12.9. Parties Interested Herein.  Nothing in this Trust Agreement or 

the Obligations, expressed or implied, is intended or shall be construed to confer upon, or to give 

or grant to, any person or entity, other than the City, the Trustee and the Owner, any legal or 

equitable right, remedy or claim under or by reason of this Trust Agreement or any covenant, 

condition or stipulation hereof, and all covenants, stipulations, provisions and agreements in this 

Trust Agreement contained by and on behalf of the City shall be for the sole and exclusive 

benefit of the City, the Trustee and the Owners of the Obligations. 

Section 12.10. Waiver of Notice.  Whenever in this Trust Agreement the giving 

of notice by mail or otherwise is required, the giving of such notice may be waived in writing by 

the person entitled to receive such notice and in any case the giving or receipt of such notice 

shall not be a condition precedent to the validity of any action taken in reliance upon such waiver. 
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Section 12.11. Severability of Invalid Provisions.  In case any one or more of 

the provisions contained in this Trust Agreement or in the Obligations shall for any reason be 

held to be invalid, illegal or unenforceable in any respect, then such invalidity, illegality or 

unenforceability shall not affect any other provision of this Trust Agreement, and this Trust 

Agreement shall be construed as if such invalid or illegal or unenforceable provision had never 

been contained herein.  The parties hereto hereby declare that they would have entered into this 

Trust Agreement and each and every other section, paragraph, sentence, clause or phrase hereof 

and authorized the delivery of the Obligations pursuant thereto irrespective of the fact that any 

one or more sections, paragraphs, sentences, clauses or phrases of this Trust Agreement may be 

held illegal, invalid or unenforceable. 
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IN WITNESS WHEREOF, the parties have executed this Trust Agreement as of the day 

and year first above written. 

ZIONS BANK, A DIVISION OF ZB, NATIONAL 

ASSOCIATION, as Trustee 

 

 

 

 

By:_______________________________________ 

 

    Printed Name: ___________________________ 

 

    Title: ___________________________________ 

 

 

CITY OF PEORIA, ARIZONA 

 

 

 

 

By_______________________________________ 

    Mayor 

ATTEST: 

 

 

 

 

_________________________________ 

City Clerk 

 

 

APPROVED AS TO FORM: 

 

 

__________________________________ 

City Attorney 
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EXHIBIT 

(Form of Obligation) 

Number:  R-..... Principal Amount:  $....................... 

 

PLEDGED EXCISE TAX/STATE SHARED  REVENUE  

REFUNDING OBLIGATION, SERIES 2017 

Evidencing the Interest of the Owner 

Hereof in Payments to be Made by 

THE CITY OF PEORIA, ARIZONA 

to 

ZIONS BANK, A DIVISION OF ZB, NATIONAL ASSOCIATION, 

as Trustee 

Interest Rate: Maturity Date: Dated Date: 

______% July 15, 20__ __________, 2017 

REGISTERED OWNER: .......................................................................................... 

PRINCIPAL AMOUNT: .......................................................................................... DOLLARS 

The registered owner identified above, or registered assigns, as the registered 

owner of this Pledged Excise Tax/State Shared Revenue Refunding Obligation, Series 2017 (this 

“Obligation”) is the owner of all of the interests in the rights to receive certain “Payments” under 

and defined in that certain First Purchase Agreement, dated as of October 1, 2017 (the “Purchase 

Agreement”), by and between Zions Bank, a Division of ZB, National Association (the 

“Trustee”), and the City of Peoria, Arizona, a municipal corporation under the laws of the State 

of Arizona (the “City”), which Payments and other rights and interests under the Purchase 

Agreement are held by the Trustee in trust under that certain First Trust Agreement, dated as of 

October 1, 2017 (the “Trust Agreement”), by and between the City and the Trustee.  The Trustee 

maintains a corporate trust office for payment and transfer of this Obligation (the “Designated 

Office”). 

The registered owner of this Obligation is entitled to receive, subject to the terms 

of the Purchase Agreement, on the payment date set forth above, the principal amount hereof and 

to receive semiannually on January 15 and July 15 of each year commencing January 15, 2018 

(the “Interest Payment Dates”), until payment in full of the portion of the Payments designated 

principal or prepayment prior thereto, the portion of the Payments designated as interest coming 

due during the period commencing on the last date on which interest was paid and ending on the 

day prior to the Interest Payment Date or, if no interest has been paid, from the Dated Date 

specified above.  Said interest is the result of the multiplication of said principal by the interest 
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rate per annum set forth above (subject to adjustment upon an Event of Default (as such term and 

all other undefined terms used herein are defined in the Trust Agreement) or an Event of 

Taxability as provided in the Trust Agreement).  Interest shall be calculated on the basis of a 

360-day year composed of twelve (12) months of thirty (30) days each.  If an Event of Taxability 

shall occur, the Gross-Up Amount shall be paid.   

Principal and interest represented by this Obligation are payable in lawful money 

of the United States of America as provided in the Trust Agreement and the other amounts due 

with respect hereto.  The records of the Trustee prevail in the event of discrepancy as to payment. 

The Trustee has no obligation or liability to the registered owner of this 

Obligation for the payment of interest or principal represented by this Obligation.  The Trustee’s 

sole obligations are to administer, for the benefit of the registered owner of this Obligation, the 

various funds and accounts established pursuant to the Trust Agreement.  (The recitals, 

statements, covenants and representations made in this Obligation shall be taken and construed 

as made by and on the part of the City, and not by the Trustee, and the Trustee does not assume, 

and shall not have, any responsibility or obligation for the correctness of any thereof.) 

This Obligation has been executed and delivered by the Trustee pursuant to the 

terms of, and for the purposes described in, the Trust Agreement.  The City is authorized to enter 

into the Purchase Agreement and the Trust Agreement under the laws of the State of Arizona and 

by resolution of the Mayor and Council of the City adopted on September 19, 2017.  Reference 

is hereby made to the Purchase Agreement and the Trust Agreement (copies of which are on file 

at the Designated Office) for further definitions, the terms, covenants and provisions pursuant to 

which this Obligation is delivered, the rights thereunder of the registered owner of this 

Obligation, the terms under which the Trust Agreement or the Purchase Agreement may be 

modified or supplemented, the rights, duties and immunities of the Trustee and the security for, 

and the rights and obligations of the City under the Purchase Agreement (including with respect 

to certain obligations secured on a senior lien basis by, and to be secured on a parity lien basis 

with, the security for the Payments and to certain limitations on such security), to all of the 

provisions of which Purchase Agreement and Trust Agreement the registered owner of this 

Obligation, by acceptance hereof, assents and agrees.  (To the extent and in the manner permitted 

by the terms of the Trust Agreement, the provisions of the Trust Agreement and the Purchase 

Agreement may be amended by the parties thereto with the written consent of the owners of a 

majority of the obligations of which this Obligation is one (the “Obligations”), and may be 

amended without such consent under certain circumstances but in no event such that the interests 

of the owners of the Obligations are adversely affected, provided that no such amendment shall 

impair the right of any owner to receive in any case such owner’s proportionate share of any 

Payment thereof in accordance with this Obligation.) 

The obligation of the City to make the Payments does not represent or constitute a 

general obligation of the City for which the City is obligated to levy or pledge any form of 

taxation nor does the obligation to make the Payments under the Purchase Agreement constitute 

an indebtedness of the City, the State of Arizona or any of its political subdivisions within the 

meaning of any constitutional or statutory debt limitation or restriction or otherwise. 
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Neither the Trustee nor the registered owners of the Obligations shall have any 

right under any circumstances to accelerate the payment date of the Obligations or otherwise 

declare any of the Payments not then past due or in default to be immediately due and payable; 

however, the amount of each of the Payments denominated as and comprising interest shall be 

calculated at the Default Rate.  (This Obligation represents an interest in a limited obligation of 

the City (as described herein), and no member of the Mayor and Council, officer or agent, as 

such, past, present or future, of the City shall be personally liable for the payment hereof.) 

This Obligation is executed and delivered only in fully registered, physically 

certificated form and shall not be transferable or exchangeable, except as provided in the Trust 

Agreement. 

This Obligation may be exchanged for Obligations in authorized denominations. 

This Obligation is transferable by the registered owner hereof, in person or by his 

attorney duly authorized in writing, at the Designated Office, but only in the manner, subject to 

the limitations and upon payment of the charges provided in the Trust Agreement and upon 

surrender and cancellation of this Obligation.  Upon such transfer a new Obligation, for the 

principal amount remaining payable at maturity will be delivered to the transferee in exchange 

therefor.  The City and the Trustee may treat the registered owner hereof as the absolute owner 

hereof for all purposes, whether or not this Obligation shall be overdue, and the City and the 

Trustee shall not be affected by any notice to the contrary. 

The Trustee may require a registered owner, among other things, to furnish 

appropriate endorsements and transfer documents and to pay any taxes or governmental charges 

required by law in connection with the exchange or transfer. 

The Trustee may, but shall not be obligated to, exchange or register the transfer of 

this Obligation (i) if this Obligation has been selected for prepayment, or (ii) during a period of 

fifteen (15) days preceding the giving of a notice of prepayment.  If this Obligation is so 

transferred, any notice of prepayment which has been given to the transferor shall be binding on 

the transferee, and a copy of the notice of prepayment shall be delivered by the Trustee to the 

transferee along with the duly registered Obligation. 

The registered owner of this Obligation shall have no right to enforce the 

provisions of the Trust Agreement or the Purchase Agreement or to institute any action to 

enforce the covenants thereof, or to take any action with respect to a default thereunder or 

hereunder, or to institute, appear in or defend any suit or other proceedings with respect thereto, 

except as provided in the Trust Agreement. 

[Principal represented by the Obligation is subject to optional prepayment in 

whole, but not in part, on any date on or after _____ 15, 20__, at a price equal to the principal 

amount to be prepaid, together with accrued interest to the date fixed for prepayment but without 

premium. ???] 
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Principal represented by this Obligation shall be prepaid on January 15 of the 

years indicated and in the principal amounts indicated at a price equal to the amount thereof plus 

interest accrued to the date of prepayment, but without premium: 

Year Prepaid Principal Amount Prepaid 

2018 $            ,000 

2019 ,000 

2020 ,000 

2021 ,000 

2022 ,000 

2023 ,000 

2024 ,000 

2025 ,000 

2026 ,000 

2027 ,000 

The Trustee shall give notice of any optional prepayment of this Obligation as 

provided above no more than 60 nor less than 30 calendar days prior to the prepayment date to 

the registered owner at its address provided to the Trustee.  A certificate of the Trustee shall 

conclusively establish the mailing of any such notice for all purposes. 

If at the time of mailing of the notice of prepayment there has not been deposited 

with the Trustee moneys or eligible securities sufficient to prepay and other requirements set 

forth in the Trust Agreement are not met, such notice shall state that it is conditional, subject to 

the deposit of moneys sufficient for the prepayment and satisfaction of such conditions.  If the 

principal of the Obligations is subject to prepayment and if on the prepayment date moneys for 

the prepayment thereof are held by the Trustee and those other conditions are met, thereafter 

such principal to be prepaid shall cease to bear interest, and shall cease to be secured by, and 

shall not be deemed to be outstanding under, the Trust Agreement. The failure to receive any 

notice of prepayment, or any defect in such notice in respect of any Obligation, shall not affect 

the validity of prepayment of any Obligation. 

It is hereby certified, recited and declared that all conditions, acts and things 

required by the Constitution and laws of the State of Arizona to happen, to be done, to exist and 

to be performed precedent to and in the execution and delivery of this Obligation have happened, 

have been done, do exist and have been performed in regular and due form and time as required 

by law. 
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This Obligation shall not be entitled to any security or benefit under the Trust 

Agreement until executed by the Trustee. 

IN WITNESS WHEREOF, this Obligation has been executed and delivered by 

the Trustee, acting pursuant to the Trust Agreement. 

 

Date of Execution:  ...................................... 

 

ZIONS BANK, A DIVISION OF ZB, NATIONAL 

ASSOCIATION, 

as Trustee 

 

 

 

By................................................................................ 

     Authorized Representative 



 
RESOLUTION NO. 2017-102 

 
 

RESOLUTION OF THE MAYOR AND COUNCIL OF THE 
CITY OF PEORIA, ARIZONA, APPROVING THE SALE 
AND EXECUTION AND DELIVERY OF PLEDGED 
TRANSPORTATION TAX REVENUE REFUNDING 
OBLIGATIONS, EVIDENCING ALL THE INTERESTS OF 
THE OWNER THEREOF IN A PURCHASE AGREEMENT, 
TO PREPAY A PRIOR PURCHASE AGREEMENT OF THE 
CITY, WHICH FINANCED CERTAIN STREET AND 
ROADWAY IMPROVEMENTS IN AND FOR THE CITY; 
APPROVING THE FORM AND AUTHORIZING THE 
EXECUTION AND DELIVERY OF SUCH PURCHASE 
AGREEMENT, A TRUST AGREEMENT, AN ESCROW 
TRUST AGREEMENT AND OTHER NECESSARY 
DOCUMENTS; DELEGATING AUTHORITY TO THE CITY 
MANAGER AND CHIEF FINANCIAL OFFICER OR 
DEPUTY FINANCE DIRECTOR TO DETERMINE CERTAIN 
MATTERS AND TERMS WITH RESPECT TO THE 
FOREGOING; AUTHORIZING THE TAKING OF ALL 
OTHER ACTIONS NECESSARY TO THE 
CONSUMMATION OF THE TRANSACTIONS 
CONTEMPLATED BY THIS RESOLUTION AND 
DECLARING AN EMERGENCY 

 
 

WHEREAS, the Mayor and Council of the City of Peoria, Arizona (the 
“City”), have determined to prepay the Series 2008 City Purchase Agreement, dated as 
of March 1, 2008 (the “City Purchase Agreement”), which financed certain street and 
roadway improvements in and for the City (the “Refinanced Project”), by entering into a 
First Transportation Tax Purchase Agreement, to be dated as of the first day of the 
month of the dated date of the hereinafter described Obligations established as 
provided herein (the “Purchase Agreement”), with Zions Bank, a Division of ZB, National 
Association, in its separate capacity as “Seller”; and 

WHEREAS, in connection with the Purchase Agreement, the Mayor and 
Council of the City have deemed it necessary and desirable to provide for the sale and 
execution and delivery of pledged revenue refunding obligations, provided for by this 
Resolution (the “Obligations”), pursuant to the First Transportation Tax Trust 
Agreement, to be dated as of the first day of the month of the dated date of the 
Obligations (the “Trust Agreement”), between the Trustee and the City, evidencing all 
the interests of the owner of the Obligations in payments to be made by the City to the 
Trustee pursuant to the Purchase Agreement; and 
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WHEREAS, the payments represented by the Obligations will be secured 
by amounts received under the Purchase Agreement pursuant to which the City will 
pledge Pledged Revenues (as such term is defined in the Purchase Agreement); and 

WHEREAS, there have been presented to the Mayor and Council of the 
City at the meeting at which this Resolution is being adopted (1) the proposed form of 
the Purchase Agreement; (2) the proposed form of the Trust Agreement and (3) the 
Transportation Tax Escrow Trust Agreement, to be dated as of the first day of the month 
of the dated date of the Obligations (the “Escrow Trust Agreement”), between the 
Trustee in its separate capacity as escrow trustee (the “Escrow Trustee”), and the City, 
for the establishment of an escrow to prepay amounts due pursuant to the City 
Purchase Agreement; and 

WHEREAS, refinancing the costs of the Refinanced Project pursuant to 
the Purchase Agreement is in furtherance of the purposes of the City and is in the public 
interest; 

NOW, THEREFORE, BE IT RESOLVED BY THE MAYOR AND 
COUNCIL OF THE CITY OF PEORIA, ARIZONA, THAT: 

Section 1.  (a) The execution and delivery of the Obligations by the 
Trustee is approved. 

(b) The City Manager or the Chief Financial Officer or Deputy 
Finance Director of the City are each authorized to determine on behalf of the City the 
series name and designation of the Obligations; the date and the entity with which the 
Obligations are to be placed by them at their direction; the total aggregate principal 
amount of the Obligations which are to be executed and delivered; the date the 
Obligations are to be dated; the dates on which interest on the Obligations is to be 
payable and the interest rates per annum the Obligations are to bear (but, except in the 
case of default or an event of taxability, not greater than ten percent (10%); the dates 
the Obligations are to mature but not later than ten (10) years from the date of the 
execution and delivery of the Obligations, the principal amounts to mature on such 
dates and the provisions for prepayment thereof in advance of such dates; the portion of 
the City Purchase Agreement to be prepaid and the exercise of redemption provisions 
with respect to the bonds executed and delivered with respect to the City Purchase 
Agreement and the terms upon which the Obligations are to be sold (including 
determinations of price, original issue discount and premium); provided, however, that 
the foregoing determinations shall not result in present value savings, net of costs of 
issuance, of less than two and one-half percent (2.5%) of the portion of the City 
Purchase Agreement being prepaid. 

(c) The forms and other terms of the Obligations, including the 
provisions for the signatures, authentication, payment, registration, transfer, exchange, 
redemption and number shall be as set forth in the Trust Agreement and are approved. 
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Section 2.  The form, terms and provisions of the Purchase Agreement, 
the Trust Agreement, and the Escrow Trust Agreement, in substantially the forms of 
such documents (including the Obligations and other exhibits thereto) presented at the 
meeting of the Mayor and Council of the City at which this Resolution is being adopted 
are approved, with such final provisions, insertions, deletions and changes as 
determined as provided hereinabove and shall be approved by the Mayor of the City, 
any other member of the Council of the City, the execution of each such document 
being conclusive evidence of such approval, and the Mayor of the City or any other 
member of the Council of the City, or the Clerk of the City, where applicable, are 
authorized and directed, for and on behalf of the City, to execute and deliver and attest 
or approve the Purchase Agreement, the Trust Agreement and the Escrow Trust 
Agreement and to take all action to carry out and comply with the terms of such 
documents. 

Section 3.  The Trustee (including in its separate capacity as Seller and 
the Escrow Trustee) is requested to take any and all action necessary in connection 
with the execution and delivery of the Purchase Agreement, the Trust Agreement, and 
the Escrow Trust Agreement and the sale and execution and delivery of the Obligations 
and is further authorized and directed to take such action as may be reasonable for the 
administration of the trusts so held by it.   

Section 4.  The covenants and agreements contained in the Purchase 
Agreement as to the pledge of and the lien on Pledged Revenues and the restriction on 
the issuance of further parity obligations secured by Pledged Revenues are approved 
and confirmed. 

Section 5.  The Mayor, the City Manager or the Chief Financial Officer and 
other officers of the City, on behalf of the City, are authorized and directed, without 
further order of the Mayor and Council of the City, to do all such acts and things and to 
execute and deliver all such certificates, proceedings, agreements and other documents 
as may be necessary or convenient to be executed and delivered on behalf of the City, 
to cause the sale and execution and delivery of the Obligations and to evidence 
compliance with, or further the purposes of, all the terms and conditions of this 
Resolution. 

Section 6.  All actions of the officers and agents of the City which conform 
to the purposes and intent of this Resolution and which further the sale and execution 
and delivery of the Obligations as contemplated by this Resolution, whether heretofore 
or hereafter taken, are ratified, confirmed and approved. 

Section 7.  If any section, paragraph, clause or phrase of this Resolution 
shall for any reason be held to be invalid or unenforceable, the invalidity or 
unenforceability of such section, paragraph, clause or phrase shall not affect any of the 
remaining provisions of this Resolution.  All orders, resolutions and ordinances or parts 
thereof inconsistent herewith are hereby waived to the extent only of such 
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inconsistency.  This waiver shall not be construed as reviving any order, resolution or 
ordinance or any part thereof. 

Section 8.  The immediate operation of this Resolution is necessary for the 
economic prepayment of the City Purchase Agreement and the resulting preservation of 
the public health and welfare by expediting the prepayment of the City Purchase 
Agreement and an emergency is hereby declared to exist. This Resolution shall be in 
full force and effect from and after its passage and approval by the Mayor and Council 
of the City, as required by law, and is hereby exempt from the referendum provisions of 
the City’s Charter and constitution and laws of the State of Arizona pursuant to Section 
19-142(B), Arizona Revised Statutes. 

 

PASSED AND ADOPTED on this 19th day of September, 2017. 

 
_____________________________________ 
CATHY CARLAT, MAYOR 
 
 
_____________________________________ 
DATE SIGNED 
 

ATTEST: 
 
 
__________________________________ 
RHONDA GERIMINSKY, CITY CLERK 
 
 
APPROVED AS TO FORM: 
 
 
__________________________________ 
STEPHEN J. BURG, CITY ATTORNEY 
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CERTIFICATION 
 
 

I hereby certify that the foregoing Resolution No. 2017-102 was duly 
passed and adopted by the Mayor and Council of the City of Peoria, Arizona, at a 
regular meeting held on the 19th day of September, 2017, and the vote was _____ ayes 
and _____ nays. 

 
 
 
_____________________________________ 
Clerk, City of Peoria, Arizona 
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FIRST TRANSPORTATION TAX PURCHASE AGREEMENT 

THIS FIRST TRANSPORTATION TAX PURCHASE AGREEMENT, dated as 

of October 1, 2017 (this “Agreement”), by and between the CITY OF PEORIA, ARIZONA, a 

municipal corporation under the laws of the State of Arizona (“City”), as purchaser hereunder, 

and ZIONS BANK, A DIVISION OF ZB, NATIONAL ASSOCIATION, a national banking 

association (“Trustee”), in its capacity as trustee under the First Transportation Tax Trust 

Agreement, dated as of even date herewith (the “Trust Agreement”), by and between Trustee and 

City, but in its separate capacity as seller hereunder, 

W I T N E S S E T H: 

WHEREAS, City determined it was necessary and desirable for City to finance 

the costs of certain street and roadway improvements for City; and 

WHEREAS, such property was initially acquired by the Corporation (as such 

term and all other undefined terms used herein are defined in the Trust Agreement) pursuant to a 

resolution adopted by the Board of Directors of the Corporation on February 11, 2008, and 

Resolution No. 08-35 adopted by the Mayor and Council of  City on February 19, 2008, and the 

Series City Purchase Agreement, dated as of March 1, 2008 (the “Series 2008 City Purchase 

Agreement”), between the Corporation and City; and 

WHEREAS, pursuant to the Series 2008 City Purchase Agreement, City agreed to 

purchase such property from the Corporation; and 

WHEREAS, the Corporation financed on behalf of City the construction and 

acquisition of such property through the issuance of its Revenue Bonds, Series 2008; and 

WHEREAS, the Mayor and Council of City have now been determined that it will 

be beneficial to the citizens of City for City to prepay the remaining, unpaid amounts due 

pursuant to the Series 2008 City Purchase Agreement; and 

WHEREAS, for such purposes, the Mayor and Council of City requested that 

Trustee sell and execute and deliver the Obligations, and Trustee has, as described in the Trust 

Agreement, caused a deposit to be made to the Costs of Issuance Fund and amounts to be paid to 

the Escrow Trustee; and 

WHEREAS, City is a municipal corporation duly incorporated and validly 

existing under the laws of the State; the Constitution and the laws of the State authorize City to 

enter into this Agreement and the transactions contemplated by this Agreement; City has duly 

authorized and executed this Agreement; this Agreement is a lawful, valid and binding obligation 

of City, enforceable against City in accordance with its terms; all required procedures for 

execution and performance of this Agreement, including publication of notice, public hearing or 
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competitive bidding, if applicable, have been or will be complied with in a timely manner; the 

Payments will be paid when due out of funds which are legally available for such purposes; 

neither the execution and delivery of this Agreement or the Trust Agreement, nor the fulfillment 

of or compliance with the terms and conditions hereof or thereof nor the consummation of the 

transactions contemplated hereby or thereby, conflicts with or results in a breach of the terms, 

conditions or provisions of any restriction or any agreement or instrument to which City is now a 

party or by which City is bound, or constitutes a default under any of the foregoing, or results in 

the creation or imposition of any lien, charge or encumbrance whatsoever upon any of the 

property or assets of City; City has disclosed in writing to Trustee all facts that do or will 

materially adversely affect the properties, operations or financial condition of City and that any 

financial statements, notices or other written statements provided by City to Trustee pursuant 

hereto will not contain any untrue statement of a material fact or omit any material fact necessary 

to make such statements or information not misleading and the Prepaid Purchase Amount 

Property complies with all applicable environmental laws, rules and regulations (including, 

without limitation, all federal, state and local laws) and with Title III of the Americans with 

Disabilities Act and the regulations issued thereunder by the United States Department of Justice 

concerning accessibility of places of public accommodation and commercial facilities if and to 

the extent such Act and regulations apply to the Prepaid Purchase Amount Property; and 

WHEREAS, Trustee has full legal authority and is duly empowered to enter into 

this Agreement and has taken all actions necessary to the execution and delivery hereof; 

NOW THEREFORE, PURSUANT TO LAW AND FOR AND IN 

CONSIDERATION OF THE MUTUAL COVENANTS HEREINAFTER CONTAINED, IT IS 

HEREBY AGREED AS FOLLOWS: 

Section 1. Term and Payments. 

(a) In order to refinance the costs of prepaying the amount due with 

respect to the Prepaid Purchase Amount Property, City hereby sells and conveys any interests it 

has in the Prepaid Purchase Amount Property to Trustee, without warranty, for the sum of $10.00 

and other valuable consideration had and received.  For the amounts payable pursuant hereto 

(including the Payments), Trustee in turn hereby sells and conveys back to City, without 

warranty, and City hereby purchases from Trustee, any interests Trustee has in the Prepaid 

Purchase Amount Property.  (City acknowledges that the right of Trustee to sell the Prepaid 

Purchase Amount Property arises out of the deposit for the benefit of City with the Escrow 

Trustee and that City is receiving good and valuable consideration from both such sales.) 

(b) As the purchase price, City shall pay the Payments to Trustee.  

(The Interest Portion is interest for purposes of the Code.)  This Agreement shall be deemed and 

construed to be a “net purchase agreement,” and the Payments shall be an absolute net return to 

Trustee, free and clear of any expenses or charges whatsoever, except as otherwise specifically 

provided herein. 
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City shall further also pay to Trustee its fees and expenses in accordance with the provisions of 

the Trust Agreement and to the United States of America any amounts required by 

Section 11(b)(ii). 

Upon the occurrence of an Event of Taxability, (i) the amount of each of the Payments 

denominated as and comprising interest pursuant to this Agreement shall be computed by 

multiplying the portion of the Payments designated as principal by the Taxable Rate (on the basis 

of a 360-day year of twelve 30-day months), and the Schedule shall be deemed to be amended to 

reflect such re-calculation and (ii) City shall pay to the Seller for the purpose of remitting to 

Trustee in trust for the benefit of the Owners (or former Owners, as the case may be) of the 

Obligations as a gross-up amount (the “Gross-Up Amount”) (1) an amount equal to the 

difference between (A) the amount of interest that would have been paid to such Owner during 

the period for which such interest is included in the gross income of such Owner if an Obligation 

had borne interest at the Taxable Rate, beginning on the Taxable Date (the “Taxable Period”), 

and (B) the corresponding Interest Portion actually paid to the Owner (or former Owner, as the 

case may be) during the Taxable Period, and (2) to the extent permitted by applicable law, an 

amount equal to any interest, penalties or charges owed by such Owner (or former Owner, as the 

case may be) as a result of the Interest Portion becoming included in the gross income of such 

Owner (or former Owner, as the case may be), together with any and all attorneys’ fees, court 

costs, or other “out-of-pocket” costs incurred by such Owner (or former Owner, as the case may 

be) in connection therewith. 

Upon the occurrence of an Event of Default, the amount of each of the Payments denominated as 

and comprising interest pursuant to this Agreement shall be computed by multiplying the portion 

of the Payments designated as principal by the Default Rate (on the basis of 360-day year of 

twelve 30-day months), and the Schedule shall be deemed to be amended to reflect such re-

calculation. 

(c) The obligation of City to pay the amounts described in 

paragraph (b) hereof (including the Payments) from the sources described herein and to comply 

with the other provisions hereof shall be absolute and unconditional and shall not be subject to 

any defense or any right of set-off, abatement, counterclaim, or recoupment arising out of any 

breach by Trustee of any obligation to City or otherwise, or out of indebtedness or liability at any 

time owing to City by Trustee.  Until such time as all of the payments described in Subsection 

(b) hereof (including the Payments) shall have been fully paid or provided for, City (i) shall not 

suspend or discontinue the same, (ii) shall comply with the other provisions hereof and (iii) shall 

not terminate this Agreement for any cause, including, without limiting the generality of the 

foregoing, the occurrence of any acts or circumstances that may constitute failure of 

consideration, eviction or constructive eviction, destruction of or damage to the Prepaid Purchase 

Amount Property or the taking by eminent domain of title to or temporary use of any or all of the 

Prepaid Purchase Amount Property, commercial frustration of purpose, abandonment of the 

Prepaid Purchase Amount Property by City, any change in the tax or other laws of the United 

States of America or of the State or any political subdivision of either or any failure of Trustee to 

perform and observe any agreement, whether express or implied, or any duty, liability or 

obligation arising out of or connected with the Trust Agreement or this Agreement.  Nothing 

contained in this Section shall be construed to release Trustee from the performance of any of the 
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agreements on its part herein or in the Trust Agreement contained and in the event Trustee shall 

fail to perform any such agreements on its part, City may institute such action against Trustee as 

City may deem necessary to compel performance so long as such action does not abrogate the 

obligations of City contained in the first sentence of this paragraph. 

(d) Any of the payments described in Subsection (b) hereof (including 

the Payments) due on a day which is not a Business Day may be made on the next Business Day 

and will be deemed to have been made on the date due. 

(e) Amounts payable to Trustee shall be paid by the means specified 

in writing to City. 

Section 2. Pledge; Limited Obligations. 

(a) City hereby irrevocably pledges for the payment of the Payments 

Pledged Revenues.  With respect to revenues from Excise Taxes and State Shared Revenues, 

City shall first make all payments due on the Senior Lien Excise Tax and State Shared Revenue 

Obligations and then the payments due on Pledged Revenue Obligations.  City intends that this 

pledge shall be a first lien upon Pledged Revenues, subject however to the pledge and lien on 

revenues from Excise Taxes and State Shared Revenues pursuant to the provisions of Senior 

Lien Excise Tax and State Shared Revenue Obligations on a prior and paramount basis.  City 

shall make said payments from Pledged Revenues, except to the extent it chooses to make the 

payments from other funds pursuant to this Section, first paying the United States of America 

any amounts required by Section 11(b) (ii) and making the Payments and thereafter making the 

other required payments.  Said pledge of, and said lien on,  Pledged Revenues is hereby 

irrevocably made and created for the prompt and punctual payment of the amounts due 

hereunder according to the terms hereof and to maintain the funds as hereinafter specified in this 

Agreement and the Trust Agreement.  All of the Payments are coequal as to the pledge of and 

lien on Pledged Revenues pledged for the payment thereof and share ratably, without preference, 

priority or distinction, as to the source or method of payment from Pledged Revenues or security 

therefor.  The rights of the Owners to payment from Pledged Revenues are on a parity with the 

rights to payment from Pledged Revenues of the Parity Obligations. 

(b) City shall remit to Trustee from Pledged Revenues all amounts due 

under this Agreement in the amounts and at the times and for the purposes as required herein.  

The obligation of City to make payments of any amounts due under this Agreement, including 

amounts due after default or termination hereof, is limited to payment from Pledged Revenues 

and shall under no circumstances constitute a general obligation or a pledge of the full faith and 

credit of City, the State or any of its political subdivisions, or require the levy of, or be payable 

from the proceeds of, any ad valorem property taxes. 

(c) City may, at the sole option of City, make payments due pursuant 

to Section 1 hereof from its other funds as permitted by law and as City shall determine from 

time to time, but Trustee acknowledges that it has no claim hereunder to such other funds.  No 

part of the purchase price payable pursuant to this Agreement shall be payable out of any ad 

valorem property taxes imposed by City or from bonds or other obligations, the payment of 
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which City’s general taxing authority is pledged, unless (i) the same shall have been duly 

budgeted by City according to law, (ii) such payment or payments shall be within the budget 

limitations of the statutes of the State and (iii) any such bonded indebtedness or other obligation 

is within the debt limitations of the Constitution of the State. 

Section 3. Surplus and Deficiency of Revenues from Pledged Revenues.   

Pledged Revenues in excess of amounts, if any, required to be deposited with or held by Trustee 

for payments due under this Agreement and the Trust Agreement shall constitute surplus 

revenues and may be used by City for any lawful purpose for the benefit of City, including the 

payment of obligations to which Pledged Revenues may from time to time be pledged on a basis 

subordinate hereto.  If at any time the moneys in the funds held for payment of amounts due 

under this Agreement or the Trust Agreement are not sufficient to make the deposits and 

transfers required, any such deficiency shall be made up from the first moneys thereafter 

received and available for such transfers under the terms of this Agreement and, with respect to 

payment from  Pledged Revenues, pro rata, as applicable, with amounts due with respect to the 

Existing Agreements, this Agreement and any Parity Obligations, and the transfer of any such 

sum or sums to said fund as may be necessary to make up any such deficiency shall be in 

addition to the then-current transfers required to be made pursuant hereto. 

Section 4. Prior Obligations; Parity Obligations. 

(a)  City shall not incur any obligations payable from revenues from 

Excise Taxes and State Shared Revenues ranking prior to the obligations of City under this 

Agreement or any outstanding Parity Obligations except Senior Lien Excise Tax and State 

Shared Revenue Obligations. 

(b) So long as any of Pledged Revenue Obligations remain 

outstanding and the principal and interest thereon shall be unpaid or unprovided for, City shall 

not encumber revenues from Excise Taxes and State Shared Revenues on a basis senior to the 

subordinate pledge for Pledged Revenue Obligations unless Available Coverage in the preceding 

Fiscal Year, taking into account the proposed Senior Lien Excise Tax and State Shared Revenue 

Obligations, shall have amounted to at least three (3) times the highest combined Interest 

Requirements and Principal Requirements for any succeeding Fiscal Year for all Pledged 

Revenue Obligations. Subject to the foregoing and to other terms and conditions set forth in the 

Senior Lien Excise Tax and State Shared Revenue Obligation Documents, City shall have the 

right to incur obligations payable from revenues from Excise Taxes and State Shared Revenues 

senior to the payments for Pledged Revenue Obligations. 

(c) So long as any Pledged Revenue Obligations remain outstanding 

and the principal and interest thereon shall be unpaid or unprovided for, City shall not further 

encumber Pledged Revenues on a basis equal to the lien and pledge provided for hereby unless 

(i)(A) revenues from City Transportation Sales Tax actually received in the preceding Fiscal 

Year shall have amounted to at least one and one-tenth (1.1) times the highest combined total 

Interest Requirements and Principal Requirements for any succeeding Fiscal Year for Pledged 

Revenue Obligations outstanding and any additional Parity Obligations proposed to be secured 

by a pledge of Pledged Revenues and (B) Available Coverage in the preceding Fiscal Year shall 
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have amounted to at least one and one half (1.5) times the highest combined total Interest 

Requirements and Principal Requirements for any succeeding Fiscal Year for Pledged Revenue 

Obligations then outstanding and any additional Parity Obligations proposed to be secured by a 

pledge of Pledged Revenues and (ii)(A) revenues from Special Excise Taxes actually received in 

the preceding Fiscal Year shall have amounted to at least one and one-tenth (1.1) times the 

highest combined total Interest Requirements and Principal Requirements for any succeeding 

Fiscal Year for Special Parity Obligations then outstanding and any additional parity obligations 

proposed to be secured by a parity pledge thereof and (B) Special Available Coverage in the 

preceding Fiscal Year shall have amounted to at least one and one half (1.5) times the highest 

combined total Interest Requirements and Principal Requirements for any succeeding Fiscal 

Year for any Special Parity Obligation then outstanding and any additional parity obligations 

proposed to be secured by a parity pledge thereof. 

(d) Notwithstanding the foregoing paragraph, City may incur Special 

Parity Obligations secured by revenues from Excise Taxes and State Shared Revenues on a 

parity with the lien thereon securing Pledged Revenue Obligations and subordinate to the lien 

thereon securing the Senior Lien Excise Tax and State Shared Revenue Obligations and further 

secured by a first lien upon revenues from Special Excise Taxes only if the Special Available 

Coverage for the preceding Fiscal Year shall have amounted to at least three (3) times the highest 

combined Interest Requirements and Principal Requirements for any succeeding Fiscal Year for 

Pledged Revenue Obligations and Special Parity Obligations, pro rata, taking into account the 

proposed Special Parity Obligations. 

Section 5. City Control over Revenue Collection. 

(a) To the extent permitted by applicable law, Pledged Revenues will 

be retained and maintained so that the Available Revenues received, all within and for the next 

preceding Fiscal Year, shall be equal to at least three (3) times Interest Requirements, Principal 

Requirements and reserve fund deposits for all Pledged Revenue Obligations then outstanding.  

If receipts of Pledged Revenues for any such preceding Fiscal Year shall not equal such total in 

any current Fiscal Year, or if at any time it appears that the current receipts of Pledged Revenues 

will not be sufficient to meet such payment requirements, City shall, to the extent permitted by 

law, either impose new exactions of the type of Excise Taxes which will be part of Excise Taxes 

or will increase the rates for Excise Taxes currently imposed in order that (i) the current receipts 

of Pledged Revenues will be sufficient to meet such payment requirements and (ii) the current 

year’s receipts of Pledged Revenues will be reasonably calculated to attain the level as required 

above for the succeeding Fiscal Year’s payment requirements. 

(b) To the extent permitted by applicable law, revenues from Excise 

Taxes, City Transportation Sales Tax and Special Excise Taxes and State Shared Revenues will 

be retained and maintained so that Special Available Revenues received, all within and for the 

next preceding Fiscal Year, shall be equal to at least three (3) times the total of the Interest 

Requirements and Principal Requirements for all Pledged Revenue Obligations and Special 

Parity Obligations then outstanding.  If receipts of revenues from Excise Taxes, City 

Transportation Sales Tax and Special Excise Taxes and State Shared Revenues for any such 

preceding Fiscal Year shall not equal such total in any current Fiscal Year, or if at any time it 
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appears that the current receipts of revenues from Excise Taxes, City Transportation Sales Tax 

and Special Excise Taxes and State Shared Revenues shall not be sufficient to meet such 

payment requirements,  City will, to the extent permitted by law, either impose new exactions of 

the type of Excise Taxes which will be part of Excise Taxes or will increase the rates of Excise 

Taxes currently imposed in order that (i) the current receipts of revenues from Excise Taxes, 

State Shared Revenues, City Transportation Sales Tax and Special Excise Taxes and State 

Shared Revenues will be sufficient to meet such payment requirements and (ii) the current year’s 

receipts of revenues from Excise Taxes, City Transportation Sales Tax and Special Excise Taxes 

and State Shared Revenues reasonably calculated to attain the level as required above for the 

succeeding Fiscal Year’s payment requirements. 

(c) (i) In order to secure payment of this Agreement and to create 

a separate and special fund which shall contain only revenues from Excise Taxes and State 

Shared Revenues and shall not contain any other moneys of City, City shall continue to maintain 

the special fund known as the “City of Peoria Excise Tax/State Shared Revenue Fund” 

perpetuated pursuant to the Series 2011 City Lease described in the definition of Senior Lien 

Excise Tax and State Shared Revenue Obligations.  Upon receipt by City, revenues from Excise 

Taxes and State Shared Revenues shall be deposited in and to the Excise Tax/State Shared 

Revenue Fund.  The Excise Tax/State Shared Revenue Fund shall be funded only from revenues 

from Excise Taxes and State Shared Revenues received by City and from no other source.  After 

paying therefrom amounts of revenues from Excise Taxes and State Shared Revenues for the 

purposes described herein, the Excise Tax/State Shared Revenue Fund may be reduced to zero 

each December 21 and June 20 after the amount required to be deposited to the Interest Account 

and the Principal Account as described hereinabove have been deposited, including by 

transferring any such balance to the General Fund of City. 

 (ii) In order to secure payment of this Agreement and to create 

a separate and special fund which shall contain only revenues from City Transportation Sales 

Tax and shall not contain any other moneys of City, City shall maintain a special fund to be 

known as the “City of Peoria City Transportation Sales Tax Revenue Fund.”  Upon receipt by 

City, revenues from City Transportation Sales Tax shall be deposited in and to the City 

Transportation Sales Tax Revenue Fund.  The City Transportation Sales Tax Revenue Fund shall 

be funded only from revenues from City Transportation Sales Tax received by City and from no 

other source.  After paying therefrom amounts of revenues from City Transportation Sales Tax 

for the purposes described herein, the City Transportation Sales Tax Revenue Fund may be 

reduced to zero each December 21 and June 20 after the amount required to be deposited to the 

Interest Account and the Principal Account as described hereinabove have been deposited, 

including by transferring any such balance to the General Fund of City. 

Section 6. Certain Matters with Respect to Prepaid Purchase Amount 

Property. 

(a) Except with respect to its power and authority to enter into this 

Agreement and to perform its covenants hereunder, Trustee has made and makes no 

representation or warranty, express or implied, and assumes no obligation with respect to the 

title, merchantability, condition, quality or fitness of the Prepaid Purchase Amount Property for 
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any particular purpose or the conformity of Prepaid Purchase Amount Property to any plans, 

specifications, construction contract, purchase order, model or sample, or as to their design, 

construction, delivery, installation, construction oversight and operation or their suitability for 

use by City.  All such risks shall be borne by City without in any way excusing City from its 

obligations under this Agreement, and Trustee shall not be liable to City for any damages on 

account of such risks.  Except with respect to any acts by Trustee which are not undertaken at the 

request of City or with the prior approval of City, City waives all claims against Trustee growing 

out of the acquisition of the Prepaid Purchase Amount Property.  Trustee shall have no liability 

to City for any failure of any contractor to perform any contract or other undertaking with respect 

to the Prepaid Purchase Amount Property in any respect.  Trustee shall have no obligation to 

obtain or insure compliance with any required permits or approval procedures with respect to the 

Prepaid Purchase Amount Property.  In the event of any defect in any item of the Prepaid 

Purchase Amount Property or other claim with respect to the Prepaid Purchase Amount Property, 

recourse of City shall be against the contractors, manufacturers, suppliers, etc. of the Prepaid 

Purchase Amount Property and, where applicable, the person selling the property to Trustee, and 

not against Trustee.  For such purpose, Trustee hereby assigns and transfers to City the right, title 

and interest of Trustee in and to all representations, warranties, guarantees and service 

agreements relating to the Prepaid Purchase Amount Property made or entered into by Trustee 

and by any contractor, manufacturers, suppliers, etc. of the Prepaid Purchase Amount Property.  

Trustee further designates City as its attorney-in-fact granting to City the right to initiate and take 

all actions necessary to enforce any and all construction contracts and all such warranties and 

service agreements with the same force and effect as Trustee could do if the foregoing 

assignment had not been made.  Trustee is entering into this Agreement solely as seller and shall 

not be personally liable hereunder and shall be afforded the same rights, protections, immunities 

and indemnities acting hereunder as afforded to it as Trustee under the Trust Agreement.  

Notwithstanding anything to the contrary herein, at no time shall Trustee be listed in the chain of 

title to the Prepaid Purchase Amount Property.  Provisions governing the rights, immunities and 

protections of Trustee under the Trust Agreement are herein incorporated by reference into this 

Agreement as though fully set forth herein. 

(b) Trustee hereby irrevocably appoints City as its sole and exclusive 

agent to act for and on behalf of Trustee in refinancing the costs of the Prepaid Purchase Amount 

Property.  As such agent, City shall have full authority to do all things necessary to bring about 

refinancing the costs of the Prepaid Purchase Amount Property.  Trustee shall not be liable, 

responsible or accountable for the acts of City as its agent hereunder, and City hereby assumes 

all responsibility for the performance of such duties.   

(c) Notwithstanding any other terms or provisions of this Agreement, 

the interest of Trustee in the Prepaid Purchase Amount Property is solely for the purpose of 

facilitating the refinancing of the Prepaid Purchase Amount Property, and Trustee shall not have 

the power, authority or obligation to assume any responsibility for the overall management or 

maintenance of the Prepaid Purchase Amount Property, including, without limitation, any day-

to-day decision-making or operational aspects of the Prepaid Purchase Amount Property. 

Section 7. Providing for Payment.  City may provide for the payment of any 

of the Payments in any one or more of the following ways: 
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(a) by paying the Payments as provided herein as and when the same 

become due and payable at their scheduled due dates pursuant to Section 1 hereof or on a date on 

which they can be prepaid; 

(b) by depositing with a Depository Trustee, in trust for such purposes, 

money which, together with the amounts then on deposit with Trustee and available for the 

Payments is fully sufficient to make, or cause to be made, the Payments at their scheduled due 

dates or on a date on which they can be prepaid; or 

(c) by depositing with a Depository Trustee, in trust for such purpose, 

any Defeasance Obligations which are non-callable, in such amount as shall be certified to 

Trustee and City, by a national firm of certified public accountants acceptable to both Trustee 

and City, as being fully sufficient, together with the interest to accrue thereon and moneys then 

on deposit with Trustee and available for the Payments, to make, or cause to be made, the 

Payments at their scheduled due date or on a date on which they can be prepaid. 

Section 8. Term of Agreement.  This Agreement shall not terminate so long 

as any payments are due and owing pursuant to the Obligations.  Subject to Section 7 hereof, 

upon full payment or provision for payment and in consideration of the timely payment of all of 

the amounts described in Subsection 1(b) hereof (including the Payments) and provided that City 

has performed all the covenants and agreements required by City to be performed, this 

Agreement shall cease and expire.  The obligations of City under this Agreement, including, 

without limitation, its obligation to pay the Payments, shall survive any action brought as 

provided in the next Section hereof, and City shall continue to pay the Payments and perform all 

other obligations provided in this Agreement; provided, however, that City shall be credited with 

any amount received by Trustee pursuant to actions brought under the next Section hereof. 

Section 9. Default; Remedies Upon Default. 

(a) (i) Upon (A) the nonpayment of the whole or any part of any 

of the amounts described in Subsection 1(b) hereof (including the Payments) at the time 

when the same are to be paid as provided herein or in the Trust Agreement, (B) the 

violation by City of any other covenant or provision of this Agreement or the Trust 

Agreement, (C) the occurrence of an event of default with respect to Parity Obligations, 

Senior Lien Excise Tax and State Shared Revenue Obligations or Special Parity 

Obligations or (D) the insolvency or bankruptcy of City as the same may be defined 

under any law of the United States of America or the State, or any voluntary or 

involuntary action of City or others to take advantage of, or to impose, as the case may 

be, any law for the relief of debtors or creditors, including a petition for reorganization, 

and 

 (ii) if such default has not been cured (A) in the case of 

nonpayment of any of the amounts described in Subsection 1(b) hereof (including the 

Payments) as required hereunder or under the Trust Agreement on the due date or the 

nonpayment of principal or interest due with respect to Parity Obligations or Senior Lien 

Excise Tax and State Shared Revenue Obligations on their due dates; (B) in the case of 
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the breach of any other covenant or provision of the Trust Agreement or this Agreement 

not cured within sixty (60) days after notice in writing from Trustee specifying such 

default and (C) in the case of any other default under any of Parity Obligations, Senior 

Lien Excise Tax and State Shared Revenue Obligations or Special Parity Obligations 

after any notice and passage of time provided for under the proceedings under which such 

obligations were issued then, 

 (iii) subject to the limitations of the Trust Agreement, Trustee 

may take whatever action at law or in equity, including the remedy of specific 

performance, may appear necessary or desirable to collect the Payments and any other 

amounts payable by City under the Trust Agreement or this Agreement then due (but not 

the Payments and such other amounts accruing), or to enforce performance and 

observance of any pledge, obligation, agreement or covenant of City under the Trust 

Agreement or this Agreement, and with respect to revenues from Pledged Revenues, 

without notice and without giving any bond or surety to City or anyone claiming under 

City, have a receiver appointed of revenues from Excise Taxes and City Transportation 

Sales Tax and State Shared Revenues which are pledged to the payment of amounts due 

hereunder, with such powers as the court making such appointment shall confer (and City 

does hereby irrevocably consent to such appointment); provided, however, that under no 

circumstances may the Payments be accelerated. 

Each right, power and remedy of Trustee provided for in this Agreement shall be cumulative and 

concurrent and shall be in addition to every other right, power or remedy provided for herein, or, 

unless prohibited by the terms hereof, now or hereafter existing at law or in equity or by statute 

or otherwise, in any jurisdiction where such rights, powers and remedies are sought to be 

enforced, and the exercise or beginning of the exercise by Trustee of any one or more of the 

rights, powers or remedies provided for herein or now or hereafter existing at law or in equity or 

by statute or otherwise shall not preclude the simultaneous or later exercise by either party of any 

or all of such other rights, powers or remedies.  The failure to insist upon strict performance of 

any of the covenants or agreements herein set forth shall not be considered or taken as a waiver 

or relinquishment for the future of the rights of Trustee to insist upon a strict compliance by 

Trustee with all the covenants and conditions hereof.  City shall, upon not less than 10 days’ 

prior request by Trustee, execute, acknowledge and deliver to Trustee a statement in writing 

certifying that this Agreement is unmodified and in full force and effect (or, if this Agreement 

has been modified, that it is in full force and effect except as modified, and stating the 

modification), and the dates to which the amounts payable hereunder have been paid in advance, 

if any. 

(b) Trustee shall in no event be in default in the performance of any of 

its obligations hereunder unless and until Trustee shall have failed to perform such obligation 

within 30 days or such additional time as is reasonably required to correct any such default after 

notice by City properly specifying wherein Trustee has failed to perform any such obligation.  

No default by Trustee shall relieve City of its obligations to make the various payments herein 

required, so long as the Obligations remain outstanding; however, City may exercise any other 

remedy available at law or in equity to require Trustee to remedy such default so long as such 
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remedy does not interfere with or endanger the payments required to be made to Trustee under 

the Trust Agreement. 

Section 10. Assignment. 

(a) Except as otherwise provided herein, City shall not assign, transfer, 

pledge or hypothecate or otherwise dispose of this Agreement or any interest therein, and any 

assignment in contravention hereof shall be void. 

(b) Subject to the terms of the Trust Agreement, all and every part of 

the right, title and interest of City in and to this Agreement and all payments of any kind due or 

which become due to Trustee hereunder are sold, pledged, assigned and transferred pursuant to 

the Trust Agreement. 

Section 11. Federal Tax Law Provisions. 

(a) (i) As provided in further detail in the Tax Certificate, no 

direction for the making of any investment or other use of the proceeds of the Obligations or of 

the Prepaid Purchase Amount Property shall be made, permitted from being made or omitted 

from being made which would cause the Obligations to be “arbitrage bonds” as that term is 

defined in section 148 (or any successor provision thereto) of the Code or “private activity 

bonds” as that term is defined in section 141 (or any successor provision thereto) of the Code, 

and the requirements of such sections and related regulations of the Code shall be complied with 

throughout the term of the Obligations.  In consideration of the purchase and acceptance of the 

Obligations by the owners from time to time thereof and of retaining such exclusion and as 

authorized by Title 35, Chapter 3, Article 7, Arizona Revised Statutes, City shall, and the 

appropriate officials of City are hereby directed, to take all action required to retain such 

exclusion or to refrain from taking any action prohibited by the Code which would adversely 

affect in any respect such exclusion. 

(ii) City shall be the owner of the Prepaid Purchase Amount 

Property for federal income tax purposes.  City shall not enter into any management or service 

contract with any entity other than a governmental entity for the operation of any portion of the 

Prepaid Purchase Amount Property unless the management or service contract complies with 

such authority as may control at the time or any lease or other arrangement with any entity other 

than a governmental entity that gives such entity special legal entitlements with respect to any 

portion of the Prepaid Purchase Amount Property.  Also, the payment of principal and interest 

with respect to the Obligations shall not be guaranteed (in whole or in part) by the United States 

or any agency or instrumentality of the United States.  The proceeds of the Obligations, or 

amounts treated as proceeds of the Obligations, shall not be invested (directly or indirectly) in 

federally insured deposits or accounts, except to the extent such proceeds may be so invested for 

an initial temporary period until needed for the purpose for which the Obligations are being 

executed and delivered, may be so used in making investments in a bona fide debt service fund 

or may be invested in obligations issued by the United States Treasury.  
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(iii) City shall comply with the procedures and covenants 

contained in any arbitrage rebate provision or separate agreement executed in connection with 

the execution and delivery of the Obligations (initially those in Subsection (b)) for so long as 

compliance is necessary in order to maintain the exclusion from gross income for federal income 

tax purposes of the Interest Portion. 

 (iv) (A) City shall take all necessary and desirable steps, as 

determined by the Mayor and Council of City, to comply with the requirements hereunder in 

order to ensure that the Interest Portion is excluded from gross income for federal income tax 

purposes under the Code; provided, however, compliance with any such requirement shall not be 

required in the event City receives a Special Counsel’s Opinion that either compliance with such 

requirement is not required to maintain the exclusion from gross income of the Interest Portion 

or compliance with some other requirement will meet the requirements of the Code relating to 

such exclusion.  In the event City receives such a Special Counsel’s Opinion, the parties agree to 

amend this Agreement to conform to the requirements set forth in such opinion. 

(B) If for any reason any requirement hereunder is not 

complied with, City shall take all necessary and desirable steps, as determined by City, to correct 

such noncompliance within a reasonable period of time after such noncompliance is discovered 

or should have been discovered with the exercise of reasonable diligence and City shall pay any 

required interest or penalty under hereinafter described Regulations section 1.148-3 (h) with 

respect to the Code. 

  (C) Written procedures have been established for City 

to ensure that all nonqualified obligations are remediated according to the requirements under the 

Code and related Regulations and to monitor the requirements of section 148 of the Code 

relating to arbitrage, with which City will comply. 

(b) (i) Undefined terms used in this Subsection shall have the 

meanings given to them in the Code and the Regulations. 

 (ii) Unless an exception available pursuant to the Regulations 

applies as indicated in a Special Counsel’s Opinion or a written statement of an expert consultant 

employed pursuant to paragraph (vii) hereof, within 60 days after the end of each Bond Year, 

City shall cause the Rebate Requirement to be calculated and shall pay to the United States of 

America: 

(A) not later than 60 days after the end of the fifth Bond 

Year and every fifth Bond Year thereafter, an amount which, when added to the future value of 

all previous Rebate Payments with respect to the Obligations (determined as of such 

Computation Date), is equal to at least 90% of the sum of the Rebate Requirement (determined 

as of the last day of such Bond Year) plus the future value of all previous Rebate Payments with 

respect to the Obligations (determined as of the last day of such Bond Year); and 
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(B) not later than 60 days after the retirement of the last 

Obligation, an amount equal to 100% of the Rebate Requirement (determined as of the date of 

retirement of the last Obligation). 

Each Rebate Payment required to be made under this Subsection shall be filed on or before the 

date such payment is due, with the Internal Revenue Service at the appropriate location and with 

required forms and other materials, currently by addressing it to IRS Service Center, Ogden, 

Utah 84201, and accompanying it with IRS Form 8038-T. 

 (iii) No Nonpurpose Investment shall be acquired for an amount 

in excess of its fair market value.  No Nonpurpose Investment shall be sold or otherwise 

disposed of for an amount less than its fair market value. 

 (iv) For purposes of paragraph (iii), whether a Nonpurpose 

Investment has been purchased or sold or disposed of for its fair market value shall be 

determined as follows: 

(A) The fair market value of a Nonpurpose Investment 

generally shall be the price at which a willing purchaser would purchase the Nonpurpose 

Investment from a willing seller in a bona fide arm’s length transaction.  Fair market value shall 

be determined on the date on which a contract to purchase or sell the Nonpurpose Investment 

becomes binding. 

(B) Except as provided in Subsections (v) or (vi), a 

Nonpurpose Investment that is not of a type traded on an established securities market, within the 

meaning of Code section 1273, is rebuttably presumed to be acquired or disposed of for a price 

that is not equal to its fair market value. 

(C) If a United States Treasury obligation is acquired 

directly from or sold or disposed of directly to the United States Treasury, such acquisition or 

sale or disposition shall be treated as establishing the fair market value of the obligation. 

 (v) The purchase price of a certificate of deposit that has a 

fixed interest rate, a fixed payment schedule and a substantial penalty for early withdrawal is 

considered to be its fair market value if the yield on the certificate of deposit is not less than: 

(A) the yield on reasonably comparable direct 

obligations of the United States; and 

(B) the highest yield that is published or posted by the 

provider to be currently available from the provider on reasonably comparable certificates of 

deposit offered to the public. 

 (vi) A guaranteed investment contract shall be considered 

acquired and disposed of for an amount equal to its fair market value if: 



 

14 

(A) A bona fide solicitation in writing for a specified 

guaranteed investment contract, including all material terms, is timely forwarded to all potential 

providers.  The solicitation must include a statement that the submission of a bid is a 

representation that the potential provider did not consult with any other potential provider about 

its bid, that the bid was determined without regard to any other formal or informal agreement 

that the potential provider has with City or any other person (whether or not in connection with 

the Obligations), and that the bid is not being submitted solely as a courtesy to City or any other 

person for purposes of satisfying the requirements in the Regulations that City receive bids from 

at least one reasonably competitive provider and at least three providers that do not have a 

material financial interest in the Obligations. 

(B) All potential providers have an equal opportunity to 

bid, with no potential provider having the opportunity to review other bids before providing a 

bid. 

(C) At least three reasonably competitive providers (i.e., 

having an established industry reputation as a competitive provider of the type of investments 

being purchased) are solicited for bids.  At least three bids must be received from providers that 

have no material financial interest in the Obligations (e.g., a lead underwriter within 15 days of 

the issue date of the Obligations or a financial advisor with respect to the investment) and at least 

one of such three bids must be from a reasonably competitive provider.  If City uses an agent to 

conduct the bidding, the agent may not bid. 

(D) The highest-yielding guaranteed investment 

contract for which a qualifying bid is made (determined net of broker’s fees) is purchased. 

(E) The determination of the terms of the guaranteed 

investment contract takes into account as a significant factor the reasonably expected deposit and 

drawdown schedule for the amounts to be invested. 

(F) The terms for the guaranteed investment contract 

are commercially reasonable (i.e. have a legitimate business purpose other than to increase the 

purchase price or reduce the yield of the guaranteed investment contract). 

(G) The provider of the investment contract certifies the 

administrative costs (as defined in Regulations section 1.148-5(e)) that it pays (or expects to pay) 

to third parties in connection with the guaranteed investment contract. 

(H) City retains until three years after the last 

outstanding Obligation is retired, (1) a copy of the guaranteed investment contract, (2) a receipt 

or other record of the amount actually paid for the guaranteed investment contract, including any 

administrative costs paid by City and a copy of the provider’s certification described in (G) 

above, (3) the name of the person and entity submitting each bid, the time and date of the bid, 

and the bid results and (4) the bid solicitation form and, if the terms of the guaranteed investment 

contract deviate from the bid solicitation form or a submitted bid is modified, a brief statement 

explaining the deviation and stating the purpose of the deviation. 



 

15 

 (vii) Such experts and consultants shall be employed by City to 

make, as necessary, any calculations in respect of rebates to be made to the United States of 

America in accordance with section 148(f) of the Code with respect to the Obligations. 

(c) Trustee has no duty or obligations under this Section 11 and has no 

duty to monitor compliance by City with this Section 11. 

Section 12. Covenant as to Conflict of Interest; Other Statutory Restrictions.  

(a) To the extent applicable by provision of law, Trustee 

acknowledges that this Agreement is subject to cancellation pursuant to Section 38-511, Arizona 

Revised Statutes, the provisions of which are incorporated herein and which provides that City 

may within three (3) years after its execution cancel any contract (including this Agreement) 

without penalty or further obligation made by City if any person significantly involved in 

initiating, negotiating, securing, drafting or creating the contract on behalf of City is at any time 

while the contract or any extension of the contract is in effect, an employee or agent of any other 

party to the contract in any capacity or a consultant to any other party to the contract with respect 

to the subject matter of the contract.  The cancellation shall be effective when written notice is 

received by all other parties to the contract unless the notice specifies a later time.  Trustee 

covenants not to employ as an employee, an agent or, with respect to the subject matter of this 

Agreement, a consultant, any person significantly involved in initiating, negotiating, securing, 

drafting or creating this Agreement on behalf of Trustee within three years from the execution of 

this Agreement, unless a waiver of Section 38-511, Arizona Revised Statutes, is provided by 

City.  No basis exists for City to cancel this Agreement pursuant to Section 38-511, Arizona 

Revised Statutes, as of the date hereof. 

(b) To the extent applicable under Section 41-4401, Arizona Revised 

Statutes, Trustee shall comply with all federal immigration laws and regulations that relate to its 

employees and its compliance with the “e-verify” requirements under Section 23-214(A), 

Arizona Revised Statutes.  The breach by Trustee of the foregoing shall be deemed a material 

breach of this Agreement and may result in the termination of the services of Trustee by City.  

City retains the legal right to randomly inspect the papers and records of Trustee to ensure that 

Trustee is complying with the above-mentioned warranty.  Trustee shall keep such papers and 

records open for random inspection during normal business hours by City.  Trustee shall 

cooperate with the random inspections by City including granting City entry rights onto its 

property to perform such random inspections and waiving its respective rights to keep such 

papers and records confidential. 

(c) Pursuant to Section 35-393 et seq., Arizona Revised Statutes, 

Trustee hereby certifies it is not currently engaged in, and for the duration of this Agreement 

shall not engage in, a boycott of Israel.  The term “boycott” has the meaning set forth in Section 

35-393, Arizona Revised Statutes.  If Town determines that Trustee’s certification above is false 

or that it has breached such agreement, Town may impose remedies as provided by law. 
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Section 13. Miscellaneous. 

(a) No covenant or obligation herein to be performed by City may be 

waived except by the written consent of Trustee, and a waiver of any such covenant or obligation 

or a forbearance to invoke any remedy on any occasion shall not constitute or be treated as a 

waiver of such covenant or obligation as to any other occasion and shall not preclude Trustee 

from invoking such remedy at any later time prior to the cure by City of the condition giving rise 

to such remedy. 

(b) This Agreement shall be construed and governed in accordance 

with the laws of the State in effect from time to time. 

(c) The recitals set forth at the beginning of this Agreement are 

incorporated in this Agreement by this reference.  This Agreement constitutes the entire 

agreement between the parties and shall not be modified, waived, discharged, terminated, 

amended, supplemented, altered or changed in any respect except by a written document signed 

by both Trustee and City, subject to the restrictions with regard thereto provided by the Trust 

Agreement. 

(d) Any term or provision of this Agreement found to be prohibited by 

law or unenforceable or which would cause this Agreement to be invalid, prohibited by law or 

unenforceable shall be ineffective to the extent of such prohibition or unenforceability without, 

to the extent reasonably possible, causing the remainder of this Agreement to be invalid, 

prohibited by law or unenforceable. 

(e) The captions set forth herein are for convenience of reference only 

and shall not define or limit any of the terms or provisions hereof. 

(f) Except as otherwise provided herein, this Agreement shall be 

binding upon and inure to the benefit of the parties and their respective heirs, successors, assigns 

and personal representatives, as the case may be.  Any person or entity acquiring any interest in 

or to the right, title or interest of Trustee herein shall be and have the rights of a third-party 

beneficiary hereunder. 

(g) This Agreement may be executed in any number of counterparts, 

each of which shall be regarded as an original and all of which shall constitute but one and the 

same instrument. 

 

[Remainder of page left blank intentionally] 
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IN WITNESS WHEREOF, the parties have executed this Agreement as of the 

day and year first above written. 

Trustee: 

 

ZIONS BANK, A DIVISION OF ZB, NATIONAL 

ASSOCIATION, as seller 

 

 

 

 

By  

Printed Name:   

Title:   

 

 

City: 

 

CITY OF PEORIA, ARIZONA, a municipal 

corporation under the laws of the State of Arizona, 

as purchaser 

 

 

 

 

By  

     Mayor 

 

ATTEST: 

 

 

 

 

______________________________________ 

     City Clerk 

 

 

 

APPROVED AS TO FORM: 

 

 

_______________________________________ 

    City Attorney 

 

 
PHX 332452189v3 



 

Page 1 of Schedule 

SCHEDULE* 

Payment 

     Date      Principal Interest 

Total 

Payment 

01/15/2018 $                $              $               

07/15/2018    

01/15/2019    

07/15/2019    

01/15/2020    

07/15/2020    

01/15/2021    

07/15/2021    

01/15/2022    

07/15/2022    

01/15/2023    

07/15/2023    

01/15/2024    

07/15/2024    

01/15/2025    

07/15/2025    

01/15/2026    

07/15/2026    

01/15/2027    

_________________________ 

*Subject to modification as provided in Section 1(b).  Also subject to reduction because of transfers 

pursuant to Section 5.2(b) of the Trust Agreement. 



 

 

DRAFT 

09/07/17 
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FIRST TRANSPORTATION TAX TRUST AGREEMENT 

FIRST TRANSPORTATION TAX TRUST AGREEMENT, dated as of 

October 1, 2017 (together with any duly authorized, executed and delivered supplement hereto, 

this “Trust Agreement”), by and between ZIONS BANK, A DIVISION OF ZB, NATIONAL 

ASSOCIATION, a national banking association, as trustee, or any successor thereto acting as 

trustee pursuant to this Trust Agreement and in its capacity as “Seller” pursuant to the hereinafter 

described Purchase Agreement (the “Trustee”), and THE CITY OF PEORIA, ARIZONA, a 

municipal corporation under the laws of the State of Arizona (the “City”); 

W I T N E S S E T H: 

WHEREAS, as described in the Purchase Agreement (as such term and all other 

terms not otherwise defined hereinabove are hereinafter defined), the Mayor and Council of the 

City have determined that it will be beneficial to the citizens of the City for the City to prepay 

the remaining unpaid amounts due pursuant to the therein described “Series 2006 City Lease”; 

and 

WHEREAS, for such purposes, the Mayor and the Council of the City requested 

that the Trustee sell and execute and deliver the Obligations, and the Trustee has, as described in 

this Trust Agreement, caused amounts to be paid to the trustee for certificates of participation 

secured by such portion of such lease purchase agreement as provided herein; 

NOW, THEREFORE, in order to secure the payment of principal and interest (to 

the extent provided herein) related to the Obligations, the rights of the Owners of the Obligations 

and the performance and the observance of the covenants and conditions contained in the 

Obligations, the Purchase Agreement and herein, the City absolutely and irrevocably pledges and 

assigns to the Trustee, and the Trustee hereby declares an irrevocable trust and acknowledges its 

acceptance of all right, title and interest in and to the following described trust estate, which shall 

be administered by the Trustee according to the provisions of this Trust Agreement: 

A. All right, title and interest of Seller in, under and pursuant to the 

Purchase Agreement, the Payments and any other amounts payable by the City under the 

Purchase Agreement and the present and continuing right to (i) make claim for, collect or cause 

to be collected, receive or cause to be received all such revenues, receipts and other sums of 

money payable or receivable thereunder, (ii) bring actions and proceedings thereunder or for the 

enforcement of such rights, and (iii) do any and all other things which the Trustee is or may 

become entitled to do thereunder; 

B. Amounts on deposit from time to time in the funds created 

pursuant hereto, subject to the provisions of this Trust Agreement permitting the application 

thereof for the purposes and on the terms and conditions set forth herein; and 

C. Any and all other real or personal property of any kind from time 

to time hereafter by delivery or by writing of any kind specifically conveyed, pledged, assigned 

or transferred, as and for additional security hereunder for the Obligations, by Seller or by 

anyone on its behalf or with its written consent, in favor of the Trustee, which is hereby 
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authorized to receive any and all such property at any and all times and to hold and apply the 

same subject to the terms hereof, 

TO HAVE AND TO HOLD, all and singular, the trust estate, including all 

additional property which by the terms hereof has or may become subject to the encumbrance of 

this Trust Agreement, unto the Trustee and its successors and assigns, forever, subject, however, 

to the rights of the City, its successors and assigns, under the Purchase Agreement; 

IN TRUST, however, for the equal and proportionate benefit and security of the 

Owners, from time to time of the Obligations, none of the Obligations being entitled to priority 

or distinction one over the other in the application of  Pledged Revenues pledged by the Purchase 

Agreement to the Payments, regardless of the delivery of any of the Obligations prior to the 

delivery of any other of the Obligations, or regardless of the time or times principal represented 

by any Obligations are paid or are subject to prepayment with respect to principal represented 

thereby, all of the Obligations being co-equal as to the pledge of and lien on  Pledged Revenues 

pledged for the Payments thereof and sharing ratably, without preference, priority or distinction, 

as to the source or method of payment from Pledged Revenues or security therefor and 

conditioned, however, that if the City shall well and truly pay or cause to be paid fully and 

promptly when due all indebtedness, liabilities, obligations and sums at any time secured hereby, 

including interest and attorneys’ fees, and shall promptly, faithfully and strictly keep, perform 

and observe or cause to be kept, performed and observed all of its covenants, warranties and 

agreements contained herein, this Trust Agreement shall be and become void and of no further 

force and effect; otherwise, the same shall remain in full force and effect, and upon the trust and 

subject to the covenants and conditions hereafter set forth.   

For such purposes, the City and the Trustee hereby agree as follows: 

ARTICLE I 
DEFINITIONS 

Section 1.1. Definitions.  In addition to the terms defined in the first 

paragraph hereof and in the Recitals hereto and in the Purchase Agreement and unless the 

context otherwise requires, the terms defined in this Section shall, for all purposes of this Trust 

Agreement, have the meanings herein specified. 

 “Authorized Denomination” means $1,000,000 of principal and integral 

multiples of $5,000 of principal in excess thereof; provided that, as a result of prepayment, an 

Obligation may be in a denomination of less than $1,000,000 of principal. 

“Available Coverage” means, for any Fiscal Year, the sum of (1) revenues 

from City Transportation Sales Tax actually received in such Fiscal Year plus (2) the excess of 

revenues from Excise Taxes and State Shared Revenues actually received in such Fiscal Year 

over the maximum amount of the combined total of Interest Requirements and Principal 

Requirements for Senior Lien Excise Tax and State Shared Revenue Obligations in that or any 

future Fiscal Year. 
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“Available Revenues” means, for any Fiscal Year, the sum of (1) revenues 

from City Transportation Sales Tax actually received in such Fiscal Year plus (2) the excess of 

revenues from Excise Taxes and State Shared Revenues actually received in such Fiscal Year 

over the combined total of Interest Requirements and Principal Requirements for Senior Lien 

Excise Tax and State Shared Revenue Obligations in that Fiscal Year. 

“Bond Year” means each one-year period beginning on the day after the 

expiration of the preceding Bond Year.  The first Bond Year shall begin on the date of issue of 

the Obligations and shall end on the date selected by the City, provided that the first Bond Year 

shall not exceed one calendar year.  The last Bond Year shall end on the date of payment of the 

Obligations. 

“Bond Yield” means the yield for the Obligations described in the Tax 

Certificate, being the discount rate that produces a present value equal to the Issue Price of all 

unconditionally payable payments of principal, interest and fees for qualified guarantees within 

the meaning of Regulations section 1.148-4(f) and amounts reasonably expected to be paid as 

fees for qualified guarantees in connection with the Obligations as determined under Regulations 

section 1.148-4(b), recomputed if required by Regulations section 1.148-4(b)(4) or 4(h)(3).  The 

present value of all such payments shall be computed as of the date of issue of the Obligations 

and using semiannual compounding on the basis of a 360-day year. 

“Business Day” means any day of the week other than a Saturday, Sunday 

or a day which shall be in the State a legal holiday or a day on which the Trustee is authorized or 

obligated by law or executive order to close or a day on which the Federal Reserve is closed as 

modified by the effect of Sect ion 9.6. 

“City Representative” means the City Manager, the City Chief Financial 

Officer or any other person authorized by the City Manager or the Mayor and Council of the City 

to act on behalf of the City with respect to this Trust Agreement. 

“City Transportation Sales Tax” means the three tenths of one percent 

(0.3%) transportation privilege tax approved by the qualified electors of the City voting at a 

special election held in September 2005, the revenues from which are to be used to assist the 

City in funding transportation projects. 

“Closing Date” means _______________, 2017. 

“Code” means the Internal Revenue Code of 1986, as amended.  

References to the Code and sections thereof include applicable regulations and temporary 

regulations thereunder and any successor provisions to those sections, regulations or temporary 

regulations and any applicable regulations or temporary regulations issued pursuant to the 

Internal Revenue Code of 1954, as amended. 

“Corporate Trust Office” means the office of the Trustee designated in 

Section 12.2 or any successor corporate trust office. 
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“Corporation” means the City of Peoria Municipal Development Authority, 

Inc. 

“Costs of Issuance Fund” means the fund by that name established 

pursuant to Article III hereof and held by the Trustee. 

“Default Rate” means ____percent per annum. 

“Default Taxable Rate” means ___ percent per annum. 

“Defaulted Interest” has the meaning provided in Section 2.10(d). 

“Defeasance Obligations” means, to the extent permitted by law, (1) cash, 

(2) non-callable direct obligations of the United States of America (“Treasuries”) or 

(3) evidences of ownership of proportionate interests in future interest and principal payments on 

Treasuries held by a bank or trust company as custodian, under which the owner of the 

investment is the real party in interest and has the right to proceed directly and individually 

against the obligor and the underlying Treasuries are not available to any person claiming 

through the custodian or to whom the custodian may be obligated or any combination thereof. 

“Delivery Costs” means all items of expense directly or indirectly payable 

by or reimbursable to the City or the Trustee relating to the sale and execution and delivery of 

the Purchase Agreement, this Trust Agreement and the Obligations, including but not limited to 

filing and recording costs, settlement costs, printing costs, reproduction and binding costs, initial 

fees and charges of the Trustee, financing discounts, legal fees and charges, insurance fees and 

charges, financial and other professional consultant fees, costs of rating agencies for credit 

ratings, fees for execution, transportation and safekeeping of the Obligations and charges and 

fees in connection with the foregoing. 

“Depository Trustee” means any bank or trust company, which may 

include the Trustee, designated by the City, with a combined capital and surplus of at least Fifty 

Million Dollars ($50,000,000) and subject to supervision or examination by federal or State of 

Arizona authority. 

“Designated Office” means the office designated as such by the Trustee in 

writing to the City.  The initial Designated Office shall be the Corporate Trust Office. 

“electronically” or “electronic method” means with respect to notice, one 

transmitted through a timesharing terminal, computer network or facsimile machine, if operative 

as between any two parties, or if not operative, by telephone (promptly confirmed in writing). 

“Escrow Trust Agreement” means the Escrow Trust Agreement, dated as 

of October 1, 2017, by and between the City and the Escrow Trustee. 

“Escrow Trustee” means Zions Bank, a Division of ZB, National 

Association. 



 

5 

“Event of Default” means an event of default under the Purchase 

Agreement as provided in Section 9 thereof. 

“Event of Taxability” means (i) a written opinion by an attorney or firm of 

attorneys of nationally recognized standing on the subject of tax-exempt municipal finance to the 

effect that the Interest Portion is includable for federal income tax purposes in the gross income 

of the Owner of the applicable, related Obligation or (ii) a determination or the taking of any 

official action by the Commissioner, any District Director, other officer or representative of the 

Internal Revenue Service (or any other government official or agent exercising the same or a 

substantially similar function from time to time) that such interest is includable for federal 

income tax purposes in the gross income of the Owner thereof due to the City’s action or failure 

to take any action. 

“Excise Taxes” means the unrestricted transaction privilege and use tax, 

license and permit and franchise fees, user fees and charges and fines and forfeitures which the 

City imposes (except the City Transportation Sales Tax); provided that the Mayor and Council of 

the City may impose other transaction privilege taxes in the future, the uses of revenue from 

which will be restricted, at the discretion of such Council. 

“Fiscal Year” means the fiscal year of the City, currently the period July 1 

through June 30. 

“Gross Proceeds” means: 

 (i) any amounts actually or constructively received by the City 

from the sale of the Obligations but excluding amounts used to pay accrued interest on the 

Obligations within one year of the date of issuance of the Obligations; 

 (ii) transferred proceeds of the Obligations under Regulations 

section 1.148-9; 

 (iii) any amounts actually or constructively received from 

investing amounts described in (i), (ii) or this (iii) and 

 (iv) replacement proceeds of the Obligations within the 

meaning of Regulations section 1.148-1(c).  Replacement proceeds include amounts reasonably 

expected to be used directly or indirectly to pay debt service on the Obligations, pledged 

amounts where there is reasonable assurance that such amounts will be available to pay principal 

or interest on the Obligations in the event the City or the Trustee encounters financial difficulties 

and other replacement proceeds within the meaning of Regulations section 1.148-1(c)(4).  

Whether an amount is Gross Proceeds is determined without regard to whether the amount is 

held in any fund or account established under this Trust Agreement. 

“Gross-Up Amount” has the meaning set forth in Subsection 1(b) of the 

Purchase Agreement. 
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“Independent Counsel” means an attorney duly admitted to the practice of 

law before the highest court of the state in which such attorney maintains an office and who is 

not an employee of the City or the Trustee and which may include the counsel giving a Special 

Counsel’s Opinion. 

“Interest Payment Date” means each January 15 and July 15, while the 

principal represented by the Obligations are Outstanding provided that, pursuant to Section 9.6, 

if any such day is not a Business Day, any payment due on such date may be made on the next 

Business Day, without additional interest and with the same force and effect as if made on the 

specified date for such payment. 

“Interest Portion” means the amounts of each of the Payments in the 

column in the Schedule attached to the Purchase Agreement designated “Interest,” denominated 

as and comprising interest pursuant to the Purchase Agreement and received by any Owner. 

“Interest Requirement” means (i) with respect to the Obligations, as of any 

date of calculation, the interest amount on the Obligations due during the applicable Fiscal Year, 

(ii) with respect to Parity Obligations and Special Parity Obligations, as of any date of 

calculation, the amount required to be paid by the City during the applicable Fiscal Year with 

respect to interest on Parity Obligations or Special Parity Obligations, respectively, and (iii) with 

respect to Senior Lien Excise Tax and State Shared Revenue Obligations, as of any date of 

calculation, the amount required to be paid by the City during the applicable Fiscal Year with 

respect to interest on Senior Lien Excise Tax and State Shared Revenue Obligations. 

“Investment Property” means any security, obligation (other than a tax-

exempt bond within the meaning of Code section 148(b)(3)(A)), annuity contract or investment-

type property within the meaning of Regulations section 1.148-1(b). 

“Issue Price” means the price for the Obligations described in the Tax 

Certificate, determined as provided in Regulations section 1.148-1(b), initially $____________. 

“Market Value” means the indicated bid value of the investment or 

investments to be valued as shown in The Wall Street Journal or any publication having general 

acceptance as a source of valuation of the same or similar types of securities or any securities 

pricing service available to or used by the Trustee and generally accepted as a source of 

valuation. 

“Nonpurpose Investment” means any Investment Property acquired with 

Gross Proceeds and which is not acquired to carry out the governmental purposes of the 

Obligations. 

“Notification” shall have the meaning provided in Section 10.3. 

“Obligations” means the Pledged Transportation Tax Revenue Refunding 

Obligations, Series 2017, executed and delivered pursuant hereto. 
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“Outstanding” refers to Obligations issued in accordance with this Trust 

Agreement, excluding: (i) Obligations which have become due and for the payment of which 

moneys have been duly provided to the Trustee and (ii) Obligations for which there have been 

irrevocably set aside with a Depository Trustee sufficient moneys or obligations permitted 

hereby and by the Purchase Agreement bearing interest at such rates and with such maturities as 

will provide sufficient funds to pay the principal, interest and premium, if any, represented by 

such Obligations, provided, however, that if principal represented by any such Obligations is to 

be prepaid, the City shall have taken all action necessary to prepay such Obligations and notice 

of such prepayment shall have been duly mailed in accordance with the proceedings under which 

such Obligations were issued or irrevocable instructions so to give such notice shall have been 

given to the Trustee. 

“Owner” or any similar term, when used with respect to an Obligation 

means ____________________________________ or the entities described in Section 2.8. 

“Parity Obligations” means Pledged Revenue Obligations having a lien 

payable from Pledged Revenues on a parity with the Obligations which may hereafter be issued 

by the City in compliance with the terms of Section 4 of the Purchase Agreement. 

“Payment Fund” means the fund by that name established pursuant to 

Article V hereof and held by the Trustee. 

“Payments” means the Payments required to be paid by the City pursuant 

to Subsection 1(b) of the Purchase Agreement and as set forth in the Schedule to the Purchase 

Agreement, as modified pursuant to the terms of the Purchase Agreement and subject to the 

provisions of Subsection 5.2(b). 

“Permitted Investments” means any investment permitted by Section 

35-323, Arizona Revised Statutes. 

“Pledged Revenue Obligations” means any obligation payable from 

Pledged Revenues which enjoys a subordinate and junior claim on revenues from Excise Taxes 

and State Shared Revenues only to Senior Lien Excise Tax and State Shared Revenue 

Obligations and a prior and paramount claim on revenues from City Transportation Sales Tax 

(including the Obligations and any Parity Obligations). 

“Pledged Revenues” means, collectively, revenues from City 

Transportation Sales Tax and Excise Taxes and State Shared Revenues. 

“Prepaid Purchase Amount Property” means the portion of the property to 

which the remaining purchase amount to be paid pursuant to the “Series 2008 City Purchase 

Agreement” described in the Purchase Agreement relates.  Such remaining purchase amount is 

being prepaid with proceeds of the sale of the Obligations. 

“Principal Requirement” means (i) with respect to the Obligations, as of 

any date of calculation, the principal amount of the Obligations maturing or subject to mandatory 

prepayment pursuant to this Trust Agreement during the applicable Fiscal Year, (ii) with respect 
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to Parity Obligations and Special Parity Obligations, as of any date of calculation, the amount 

required to be paid by City during the applicable Fiscal Year with respect to principal of Parity 

Obligations or Special Parity Obligations, respectively, and (iii) with respect to Senior Lien 

Excise Tax and State Shared Revenue Obligations, as of any date of calculation, the amount 

required to be paid by City during the applicable Fiscal Year with respect to principal of Senior 

Lien Excise Tax and State Shared Revenue Obligations.  In computing the Principal 

Requirement for Parity Obligations, Special Parity Obligations or Senior Lien Excise Tax and 

State Shared Revenue Obligations, an amount of Parity Obligations, Special Parity Obligations 

or Senior Lien Excise Tax and State Shared Revenue Obligations required to be redeemed or 

prepaid pursuant to mandatory redemption in each year shall be deemed to fall due in that year 

and (except in case of default in observing a mandatory redemption or prepayment requirement) 

shall be deducted from the amount of Parity Obligations, Special Parity Obligations or Senior 

Lien Excise Tax and State Shared Revenue Obligations maturing on the scheduled maturity date. 

“Purchase Agreement” means the First Transportation Tax Purchase 

Agreement, dated as of October 1, 2017, by and between Zions Bank, a Division of ZB, National 

Association, as seller, and the City, as purchaser. 

“Rebate Payment” means any payment within the meaning of Regulations 

section 1.148-3(d)(1) with respect to a Nonpurpose Investment. 

“Rebate Requirement” means, for each Bond Year, at any time the excess 

of the future value of all Receipts over the future value of all Rebate Payments.  For purposes of 

calculating the Rebate Requirement the Bond Yield shall be used to determine the future value of 

Receipts and Rebate Payments in accordance with Regulations section 1.148-3(c).  The Rebate 

Requirement is zero for any Nonpurpose Investment meeting the requirements of a rebate 

exception under section 148(f)(4) of the Code or Regulations section 1.148-7. 

“Receipt” means any receipt within the meaning of Regulations section 

1.148-3(d)(2) with respect to a Nonpurpose Investment. 

“Regular Record Date” means the close of business on the fifteenth day of 

the month preceding each Interest Payment Date. 

“Regulations” means the sections 1.148-1 through 1.148-11 and section 

1.150-1 of the regulations of the United States Department of the Treasury promulgated under 

the Code, including and any amendments thereto or successor regulations.  

“Responsible Officer” means, when used with respect to the Trustee, the 

president, any vice president, any assistant vice president, the secretary, any assistant secretary, 

the treasurer, any assistant treasurer, any senior associate, any associate or any other officer of 

the Trustee within the Corporate Trust Office customarily performing functions similar to those 

performed by the persons who at the time shall be such officers, respectively, or to whom any 

corporate trust matter is referred at the Corporate Trust Office because of such person’s 

knowledge of and familiarity with the particular subject and having direct responsibility for the 

administration of this Trust Agreement. 
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“Senior Lien Excise Tax and State Shared Revenue Obligations” means 

any obligations payable from revenues from Excise Taxes and State Shared Revenues which 

enjoy a prior and paramount claim on revenues from Excise Taxes and State Shared Revenues to 

Pledged Revenue Obligations (being those described hereinbelow) and any Senior Lien Excise 

Tax and State Shared Revenue Obligations having a lien payable from revenues from Excise 

Taxes and State Shared Revenues on a parity with Senior Lien Excise Tax and State Shared 

Revenue Obligations which may hereafter be issued or incurred by the City in compliance with 

the terms of the following agreements; provided that notwithstanding that there shall at any time 

not be Senior Lien Excise Tax and State Shared Revenue Obligations outstanding, the Mayor 

and Council of the City shall have the power and authority to cause Senior Lien Excise Tax and 

State Shared Revenue Obligations to be issued on the same terms as described in the Senior Lien 

Excise Tax and State Shared Revenue Documents for the last outstanding of the Senior Lien 

Excise Tax and State Shared Revenue Obligations as if the same were still outstanding: 

- the Series 2011 City Lease, dated as of June 1, 2011, between the 

Corporation and the City, securing the Corporation’s Revenue Bonds, 

Series 2011, 

- the Series 2012 City Purchase Agreement, dated as of July 1, 2012, 

between the Corporation and the City, securing the Corporation’s 

Revenue Bonds, Series 2012 and 

- the First Excise Tax/State Shared Revenue Purchase Agreement, dated 

as of October 1, 2017, between Zions Bank, a Division of ZB, 

National Association, as trustee, and the City, securing the Pledged 

Excise Tax/State Shared Revenue Refunding Obligations, Series 2017. 

“Senior Lien Excise Tax and State Shared Revenue Obligation 

Documents” means any ordinance, indenture, contract or agreement of the City constituting or 

authorizing Senior Lien Excise Tax and State Shared Revenue Obligations, including the 

agreements described in the definition of Senior Lien Excise Tax and State Shared Revenue 

Obligations, as the same may be amended from time to time. 

“Special Available Coverage” means, for any Fiscal Year, the sum of 

(1) Available Coverage for such Fiscal Year, and (2) revenues from Special Excise Taxes 

actually received in such Fiscal Year. 

“Special Available Revenues” means, for any Fiscal Year, the sum of 

(1) Available Revenues for such Fiscal Year, and (2) revenues from Special Excise Taxes 

actually received in such Fiscal Year. 

“Special Counsel’s Opinion” means an opinion signed by an attorney or 

firm of attorneys of nationally recognized standing in the field of law relating to municipal bonds 

selected by the City. 

“Special Parity Obligations” means obligations (i) secured by a 

subordinate pledge of or lien on revenues from Excise Taxes and State Shared Revenues on a 
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parity with the Pledged Revenue Obligations, (ii) not secured by a pledge of or lien on revenues 

from City Transportation Sales Tax, and (iii) secured by a first pledge of or lien on revenues 

from any Special Excise Taxes. 

“Special Excise Taxes” means any excise taxes levied or collected by or 

on behalf of the City for a special purpose and not the City Transportation Sales Tax or included 

in Excise Taxes, the revenues from which are pledged to the payment of Special Parity 

Obligations. 

“Special Record Date” has the meaning provided in Section 2.10(d). 

“State” means the State of Arizona. 

“State Shared Revenues” means revenues from any excise taxes, 

transaction privilege (sales) taxes and income taxes imposed by the State of Arizona or any 

agency thereof and returned, allocated or apportioned to the City, except the City’s share of any 

such taxes which by State law, rule or regulation must be expended for other purposes, such as 

motor vehicle fuel taxes. 

“Taxable Date” means the date on which the Interest Portion is first 

includable in gross income of the Owner (including, without limitation, any previous Owner) 

thereof as a result of an Event of Taxability as such date is established by the Commissioner, any 

District Director, other officer or representative of the Internal Revenue Service (or any other 

government official or agent exercising the same or a substantially similar function from time to 

time.) 

“Tax Certificate” means the Certificate Regarding Federal Income Tax 

Matters with respect to the Obligations delivered by the City on the Closing Date. 

“Taxable Rate” means ____ percent per annum. 

Words importing persons include firms, associations and corporations, and the 

singular and plural forms of words shall be deemed interchangeable wherever appropriate. 

Section 1.2. Interpretation. 

(a) Any reference herein to the Mayor and Council of the City or any 

officer of the City shall include those succeeding to their functions, duties or responsibilities 

pursuant to or by operation of law or who are lawfully performing their functions. 

(b) Unless the context otherwise indicates, words importing the 

singular shall include the plural and vice versa and the use of the neuter, masculine or feminine 

gender is for convenience only and shall be deemed to mean and include the neuter, masculine or 

feminine gender. 

(c) Headings of articles and sections herein and the table of contents 

hereof are solely for convenience of reference, do not constitute a part hereof and shall not affect 
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the meaning, construction or effect hereof.  References to “Articles” and “Sections” are to those 

in this Agreement. 

Section 1.3. Obligations Not General Obligation of the City.  The 

Obligations shall be payable solely out of the revenues and other security pledged hereby and 

shall not constitute an indebtedness or general obligation of the City within the meaning of any 

State constitutional provision or statutory limitation and shall never constitute or give rise to a 

pecuniary liability of the City or be a charge against the City’s general credit or a charge against 

the general credit or the taxing powers of the State or any political subdivision thereof. 

ARTICLE II 
SPECIAL REVENUE OBLIGATIONS 

Section 2.1. Authorization of the Obligations.  The Trustee is hereby 

authorized and directed to execute and deliver to the Owners, the Obligations, in the total 

principal amount of $____________, evidencing proportionate ownership interests in the 

Payments.  In no event shall the Obligations be deemed liabilities, debts or obligations of the 

Trustee. 

Section 2.2. Date; Interest Accrual.  The Obligations shall be dated the 

Closing Date, and interest represented thereby shall be payable from such date or from the most 

recent Interest Payment Date to which interest has previously been paid or made available for 

payment with respect to the Outstanding Obligations. 

Section 2.3. Payment Amounts and Dates and Interest Rates.  The 

Obligations shall be in Authorized Denominations and be payable on January 15, 20__, in the 

principal amount of $____________, and interest represented by the Obligations shall be 

computed at the rate of ____ percent per annum from the Closing Date (on the basis of a 360-day 

year composed of twelve (12) months of thirty (30) days each). 

Section 2.4. Interest on Obligations.  Interest represented by the Obligations 

shall be payable semiannually on January 15 and July 15 of each year commencing January 15, 

2018, to and including the date of payment or prepayment of the amount of principal represented 

by the Obligations.  Except for the initial period, said interest shall represent the portion of the 

Payments designated as interest and coming due during the six-month period preceding each 

Interest Payment Date with respect to the Obligations.  The proportionate share of the portion of 

the Payments designated as interest with respect to the Obligations shall be computed by 

multiplying the portion of Payments designated as principal remaining with respect to the 

Obligations (whether paid as a result of mandatory prepayment or maturity) by ___ percent (on 

the basis of a 360-day year of twelve 30-day months), except that the first portion of the 

Payments designated as interest shall be for interest from the date of initial execution and 

delivery to January 1, 2018, and during any period while an Event of Taxability exists, such rate 

shall instead be the Taxable Rate; during any period while an Event of Default exists, such rate 

shall instead be the Default Rate and during any period while both exist, such rate shall instead 

be the Default Taxable Rate. 
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Section 2.5. Form.  The Obligations shall be in fully registered, physically 

certificated form, registered in the name of the Owners.  The Obligations shall be substantially in 

the form set forth in the Exhibit hereto. 

Section 2.6. Execution.  The Obligations shall be executed by and in the 

name of the Trustee by the manual signature of an authorized representative of the Trustee.  If 

the representative whose signature appears on an Obligation ceases to be such representative 

before the Closing Date, such signature shall nevertheless be as effective as if the representative 

had remained in office until the Closing Date.  Any Obligation may be executed on behalf of the 

Trustee by such person as at the actual date of the execution of such Obligation shall be the 

proper authorized representative of the Trustee although at the nominal date of such Obligation 

such person shall not have been such authorized representative of the Trustee.  No Obligation 

shall be valid or become obligatory for any purpose or shall be entitled to any security or benefit 

under this Trust Agreement unless and until executed and delivered by the Trustee.  The 

execution by the Trustee of any Obligation shall be conclusive evidence that the Obligation so 

executed has been duly authorized and delivered hereunder and is entitled to the security and 

benefit of this Trust Agreement. 

Section 2.7. Application of Proceeds.  The proceeds received by the Trustee 

from the sale of the Obligations shall forthwith be applied by the Trustee as follows, in the 

following order of priority: 

(1) $____________ shall be paid on the Closing Date to the Escrow 

Trustee pursuant to the Escrow Trust Agreement 

(2) The balance shall be deposited in the Costs of Issuance Fund. 

Section 2.8. Transfer and Exchange. 

(a) Any Obligation may, in accordance with its terms, be transferred 

upon the registration books for the Obligation required to be kept pursuant to the provisions of 

Section 2.12 by the person in whose name it is registered, in person or by his duly authorized 

attorney, upon surrender of such Obligation for cancellation, accompanied by delivery of a 

written instrument of transfer in a form approved by the Trustee, duly executed.  Whenever the 

Obligation shall be surrendered for transfer, the Trustee shall execute and deliver a new 

Obligation in fully registered, physically certificated form for the payment amount then 

remaining unpaid with respect to such Obligation. 

(b) Obligations may be exchanged at the Designated Office for a like 

aggregate principal amount of Obligations of Authorized Denomination; provided, however, that 

there shall never be more than five Obligations Outstanding at any time.  In connection with any 

such exchange or transfer of Obligations, the Owner requesting such exchange or transfer shall, 

as a condition precedent to the exercise of the privilege of making such exchange or transfer, 

remit to the Trustee an amount sufficient to pay any tax or other governmental charge required to 

be paid, other than one imposed by the City (which will not be payable by the Trustee), or any 

fee or expense of the Trustee or the City with respect to such exchange or transfer. 
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(c) The Trustee may, but shall not be obligated to, exchange or 

register the transfer of an Obligation (i) if principal represented by the Obligation is to be prepaid, 

or (ii) during a period of fifteen (15) days preceding the giving of a notice of prepayment.  If an 

Obligation subject to such prepayment is to be so transferred, any notice of prepayment which 

has been given to the transferor shall be binding on the transferee and a copy of the notice of 

prepayment shall be delivered by the Trustee to the transferee along with the duly registered 

Obligation or Obligations. 

Section 2.9. Obligations Mutilated, Lost, Destroyed or Stolen.  If any 

Obligation shall become mutilated, the Trustee, at the expense of the Owner of said Obligation, 

shall execute and deliver a new Obligation for the remaining unpaid principal amount in 

exchange and substitution for the Obligation so mutilated, but only upon surrender to the Trustee 

of the Obligation so mutilated.  Any mutilated Obligation so surrendered to the Trustee shall be 

cancelled by it and redelivered to, or upon the order of, the Owner of such Obligation.  If any 

Obligation shall be lost, destroyed or stolen, evidence of such loss, destruction or theft may be 

submitted to the Trustee, and, if such evidence is satisfactory to the Trustee and, if an indemnity 

satisfactory to the Trustee shall be given, the Trustee, at the expense of the Owner of such 

Obligation, shall execute and deliver a new Obligation for the remaining unpaid principal 

amount as the Trustee shall determine in lieu of and in substitution for the Obligation so lost, 

destroyed or stolen.  The Trustee may require payment of an appropriate fee for each new 

Obligation delivered under this Section and of the expenses which may be incurred by the 

Trustee in carrying out the duties under this Section.  Any Obligation issued under the provisions 

of this Section in lieu of any Obligation alleged to be lost, destroyed or stolen shall be equally 

any proportionately entitled to the benefits of this Trust Agreement with all other Obligations 

secured by this Trust Agreement.  The Trustee shall not be required to treat both the original 

Obligation and any replacement Obligation as being Outstanding for the purpose of determining 

the principal amount of Obligation which may be executed and delivered hereunder or for the 

purpose of determining any percentage of Obligations Outstanding hereunder, but both the 

original and replacement Obligation shall be treated as one and the same.  Notwithstanding any 

other provision of this Section, in lieu of delivering a new Obligation for an Obligation which 

has been mutilated, lost, destroyed or stolen, and which has become due, the Trustee may make 

payment with respect to such Obligation upon receipt of the aforementioned indemnity. 

Section 2.10. Payment. 

(a) Payment of interest due related to the Obligations on any Interest 

Payment Date shall be made to the persons appearing on the registration books for the 

Obligations maintained by the Trustee as the Owners thereof as of the Regular Record Date 

immediately preceding such Interest Payment Date. 

(b) The principal and interest related to the Obligations shall be 

payable in lawful money of the United States of America. 

(c) Interest and principal payable to the Owners (except interest and 

principal due on January 15, 20__) shall be paid by wire transfer in immediately available funds 

to an account in the United States of America as directed on the Regular Record Date by the 

Owners specifying the account address without surrender of the Obligations except as set forth 
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below.  The notice may provide that it shall remain in effect for subsequent payments until 

otherwise requested in a subsequent written notice.  Interest and principal payable to the Owners 

on January 15, 20__, shall be paid upon presentation of the Obligations at the Corporate Trust 

Office. 

(d) Any interest related to the Obligations which is payable on, but is 

not punctually paid or duly provided for on, any Interest Payment Date (“Defaulted Interest”) 

shall forthwith cease to be payable to the Owners on the relevant Regular Record Date solely by 

virtue of such Owners having been such Owners.  Such Defaulted Interest at the same rate as the 

Obligations shall thereupon be paid, together with interest thereon at the same rate per annum as 

such Defaulted Interest, by the Trustee (out of funds provided to it by the City) to the persons in 

whose name such Obligations are registered at the close of business on a special record date for 

the payment of such portion of Defaulted Interest as may then be paid from the sources herein 

provided (the “Special Record Date”).  When the Trustee has funds available to pay the 

Defaulted Interest and interest thereon, the Trustee shall fix a Special Record Date for the 

payment of such Defaulted Interest and interest thereon which shall be not more than fifteen (15) 

nor less than ten (10) days prior to the date of the proposed payment by the Trustee.  The Trustee 

shall promptly cause notice of the proposed payment of such Defaulted Interest and interest 

thereon and the Special Record Date therefor to be mailed, first class postage prepaid, to the 

Owners of the Obligations at their addresses as they appear in the registration books by the 

Trustee for the Obligations not less than ten (10) days prior to such Special Record Date.  Notice 

of the proposed payment of such Defaulted Interest and interest thereon and the Special Record 

Date therefor having been mailed as aforesaid, such Defaulted Interest and interest thereon shall 

be paid to the persons in whose name the Obligations are registered on such Special Record Date. 

(e) In the event the Obligations are not presented for payment at 

maturity, if moneys sufficient to pay the principal and interest related to the Obligations have 

been deposited pursuant hereto for such payment, all liability to the Owners thereof for the 

payment thereof will forthwith cease and be completely discharged, and thereupon it will be the 

duty of the Trustee to hold such moneys as provided herein, without liability for interest thereon, 

for the benefit of the Owners, who will thereafter be restricted exclusively to such moneys, for 

any claim of whatever nature on his part hereunder or on, or with respect to, the Obligations. 

(f) Upon the occurrence of an Event of Taxability, the Trustee shall 

remit to each Owner (or former Owner, as the case may be) of the Obligation, their applicable 

portion of the Gross-Up Amount received from the City pursuant to Subsection 1(b) of the 

Purchase Agreement. 

Section 2.11. Execution of Documents and Proof of Ownership. 

(a) Any request, direction, consent, revocation of consent or other 

instrument in writing required or permitted by this Trust Agreement to be signed or executed by 

the Owners may be in any number of concurrent instruments of similar tenor, and may be signed 

or executed by the Owners in person or by their attorneys or agents appointed by an instrument 

in writing for that purpose, or by any bank, trust company or other depository for such 

Obligations.  Proof of the execution of any such instrument, or of any instrument appointing any 
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such attorney or agent, and of the ownership of Obligations shall be sufficient for any purpose of 

this Trust Agreement (except as otherwise herein provided), if made in the following manner: 

(1) The fact and date of the execution by any Owner or the 

attorney or agent thereof of any such instrument and of any instrument appointing any 

such attorney or agent, may be proved by a certificate, which need not be acknowledged 

or verified, of an officer of any bank or trust company located within the United States of 

America, or of any notary public, or other officer authorized to take acknowledgments of 

deeds to be recorded in such jurisdictions, that the persons signing such instruments 

acknowledged the execution thereof.  Where any such instrument is executed by an 

officer of a corporation or association or a member of a partnership on behalf of such 

corporation, association or partnership, such certificate shall also constitute sufficient 

proof of his authority. 

(2) The fact of the ownership of Obligations by any person and the 

amount, the payment date and the numbers of such Obligations and the date of his 

holding the same be proved on the registration books maintained pursuant to Section 2.12. 

(b) Nothing contained in this Article II shall be construed as limiting 

the Trustee to such proof, it being intended that the Trustee may accept any other evidence of the 

matters herein stated which the Trustee may deem sufficient.  Any request or consent of the 

Owners of the Obligations shall bind every future Owner of the Obligations in respect of 

anything done or suffered to be done by the Trustee in pursuance of such request or consent.  

The fact of ownership of the Obligations by any person and the amount, the payment date and 

the number of such Obligations and the date of such person’s holding the same shall be provided 

on the registration books maintained pursuant to Section 2.12. 

Section 2.12. Obligation Register.  The Trustee will keep or cause to be kept, 

at the Designated Office, sufficient books for the registration and transfer of the Obligations 

which shall at all times during regular business hours on any  Business Day be open to inspection 

by the City and, upon presentation for such purpose, the Trustee shall, under such reasonable 

regulations as it may prescribe, register or transfer or cause to be registered or transferred, on 

said books, the Obligations as hereinbefore provided. 

ARTICLE III 
APPLICATION OF PROCEEDS RECEIVED BY TRUSTEE; 

COSTS OF ISSUANCE FUND 

Section 3.1. Establishment and Application of Costs of Issuance Fund. 

(a) The Trustee shall establish a special trust fund designated as the 

“City of Peoria Series 2017 Costs of Issuance Fund” (herein referred to as the “Costs of Issuance 

Fund”), shall keep such fund separate and apart from all other funds and moneys held by it and 

shall administer such fund as provided in this Trust Agreement. 
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(b) Amounts in the Costs of Issuance Fund shall be disbursed for 

Delivery Costs.  Disbursements from the Costs of Issuance Fund shall be made by the Trustee 

upon receipt of a requisition for disbursement (on which the Trustee is entitled to rely) executed 

or approved by the City Representative.  Each such certificate shall set forth the amounts to be 

disbursed for payment, or reimbursement of previous payments, of Delivery Costs and the 

person or persons to whom said amounts are to be disbursed.  The Trustee has no duty or 

obligation to confirm that such disbursements constitute Delivery Costs. 

(c) On the earlier of December 1, 2017, or when all Delivery Costs 

associated with the Obligations have been paid (as shown by a certificate of a City 

Representative, if requested by the Trustee), the Trustee shall transfer any amounts remaining in 

the Costs of Issuance Fund to the Payment Fund and the Costs of Issuance Fund shall be closed. 

ARTICLE IV 

PREPAYMENT OF OBLIGATIONS 

Section 4.1. Prepayment Provisions. 

(a) [Principal represented by the Obligations is not subject to optional 

prepayment prior to January 15, 20__.  Principal represented by the Obligations is subject to 

optional prepayment from a prepayment made by the City pursuant to Section 7 of the Purchase 

Agreement, in whole, but not in part, on any date on or after January 15, 20__, at a price equal to 

the principal amount thereof to be prepaid, together with accrued interest to the date fixed for 

prepayment, but without premium.???] 

(b) Principal represented by the Obligations shall be prepaid on 

January 15 of the years indicated and in the amounts indicated at a price equal to the amount 

thereof plus interest accrued to the date of prepayment, but without premium: 

Year Prepaid Principal Amount Prepaid 

2018 $          ,000 

2019 ,000 

2020 ,000 

2021 ,000 

2022 ,000 

2023 ,000 

2024 ,000 

2025 ,000 

2026 ,000 

2027 ,000 

Section 4.2. Notice of Prepayment.  The City shall, at least forty-five (45) 

days prior to the prepayment date, notify the Trustee of such prepayment date of the Obligation. 
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Section 4.3. Notice of Prepayment; Effect. 

(a) The Trustee shall cause notice of the optional prepayment 

hereunder to be transmitted electronically to the Owners of all of the Obligations at the addresses 

appearing in the registration books kept for such purpose pursuant to Section 2.12.  Such notice 

shall (1) be sent no more than 60 nor less than 30 calendar days prior to the prepayment date, (2) 

specify with respect to the Obligations being prepaid the prepayment date and the prepayment 

price, (3) set forth the name, address and telephone number of the person from whom 

information pertaining to the prepayment may be obtained and (4) state that on the prepayment 

date the Obligations will be payable at the Designated Office and that from that date interest will 

cease to accrue.  No defect affecting any Obligation, whether in the notice of prepayment or the 

delivery thereof (including any failure to mail such notice), shall affect the validity of the 

prepayment proceedings for any other Obligations. 

(b) If at the time of giving of notice of the optional prepayment of 

principal represented by the Obligations, there has not been deposited with the Trustee moneys 

or Defeasance Obligations sufficient to prepay all Obligations subject to such prepayment and 

the requirements of (d) below are not satisfied, then such notice shall state that the prepayment is 

conditional upon the deposit of moneys or Defeasance Obligations sufficient for the prepayment 

with the Trustee and satisfaction of such requirements not later than the opening of business on 

the prepayment date, and such notice will be of no effect and such Obligations shall not be 

prepaid unless such moneys or Defeasance Obligations are so deposited and such requirements 

in (d) below are met. 

(c) Notice having been provided in the manner provided in (b) above, 

the Obligations shall become due and payable on the prepayment date and shall be paid at the 

prepayment price, plus accrued interest to the prepayment date. 

(d) If the money or Defeasance Obligations for the prepayment of the 

Obligations to be prepaid, together with interest accrued thereon to the prepayment date, is held 

by the Trustee on the prepayment date, so as to be available therefor on that date, then from and 

after the prepayment date such principal thereof to be prepaid shall cease to bear interest, and, 

the Obligations no longer shall be considered to be Outstanding hereunder.  If those moneys shall 

not be so available on the prepayment date, such principal shall continue to bear interest, until 

paid, at the same rate as they would have borne otherwise. 

(e) Moneys deposited in the Payment Fund and held by the Trustee for 

the prepayment of the Obligations shall be held in trust for the account of the Owners and shall 

be paid when due. 

ARTICLE V 

PAYMENT FUND 

Section 5.1. Trustee’s Rights in Purchase Agreement.  The Trustee holds in 

trust hereunder all of its rights and duties in the Purchase Agreement, including but not limited to 

all of the rights to receive and collect all of the Payments and all other amounts required to be 
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deposited in the Payment Fund pursuant to the Purchase Agreement or pursuant hereto.  All of 

the Payments and such other amounts to which the Seller may at any time be entitled shall be 

paid directly to the Trustee in trust, and all of the Payments collected or received by the Trustee 

shall be held by the Trustee in trust hereunder in the Payment Fund for the benefit of the Owners. 

Section 5.2. Establishment and Application of Payment Fund. 

(a) The Trustee shall establish a special trust fund designated as the 

“City of Peoria Series 2017 Payment Fund” (herein referred to as the “Payment Fund”).  So long 

as the Obligations are Outstanding, the City shall have no beneficial right or interest in the 

Payment Fund or the moneys deposited therein, except only as provided in this Trust Agreement, 

and such moneys shall be used and applied by the Trustee as hereinafter set forth. 

(b) Not less than ten (10) Business Days prior to each Interest 

Payment Date, the Trustee shall notify the City of the amount required to be paid, after taking 

into account amounts which will be transferred to the Payment Fund in accordance herewith, on 

or before such Interest Payment Date, so that a sufficient amount will then be on deposit for both 

principal and interest represented by the Obligations then due.  All amounts received by the 

Trustee as Payments pursuant to the Purchase Agreement or as transfers pursuant hereto shall be 

deposited in the Payment Fund. 

(c) All amounts in the Payment Fund shall be used and withdrawn by 

the Trustee solely for the purpose of paying the principal and interest represented by the 

Obligations as the same shall become due and payable, in accordance with the provisions of 

Articles II and IV. 

Section 5.3. Transfers of Investment Earnings to Payment Fund.  Except as 

otherwise directed by the City, the Trustee shall, on or before the next Interest Payment Date 

occurring on January 15, transfer any income or profit on the investment of moneys in the funds 

hereunder to the Payment Fund. 

Section 5.4. Surplus.  Any surplus remaining in any of the funds created 

hereunder, after prepayment and payment or provision for prepayment and payment of the 

Obligations, including accrued interest and prepayment premium, if any, and payment of any 

applicable fees, expenses or indemnities to the Trustee, or provision for such prepayment and 

payment having been made to the satisfaction of the Trustee, shall be withdrawn by the Trustee 

and remitted to the City. 

ARTICLE VI 
MONEYS IN FUNDS; INVESTMENT; CERTAIN TAX COVENANTS 

Section 6.1. Held in Trust.  The moneys and investments held by the Trustee 

under this Trust Agreement are irrevocably held in trust for the benefit of the Owners of the 

Obligations and for the purposes herein specified, and such moneys, and any income or interest 

earned thereon, shall be expended only as provided in this Trust Agreement and shall not be 
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subject to levy or attachment or lien by or for the benefit of any creditor of the City or any 

Owners. 

Section 6.2. Investments Authorized.  Upon written order of the City 

Representative, moneys held by the Trustee hereunder shall be invested and reinvested by the 

Trustee, to the maximum extent practicable in Permitted Investments.  The City Representative 

shall direct such investment in specific Permitted Investments.  The City Representative shall be 

solely responsible for ascertaining that all proposed investments and reinvestments are Permitted 

Investments and that they comply with federal, state and local laws, regulations and ordinances 

governing investment of such funds and for providing appropriate notice to the Trustee for the 

reinvestment of any maturing investment.  Such investments, if registrable, shall be registered in 

the name of the Trustee and shall be held by the Trustee.  The Trustee may purchase or sell to 

itself or any affiliate, as principal or agent, investments authorized by this Section.  Such 

investments and reinvestments shall be made giving full consideration to the time at which funds 

are required to be available.  The Trustee may act as purchaser or agent in the making or 

disposing of any investment.  The Trustee shall have no obligation to invest and reinvest any 

cash held by it hereunder in the absence of timely and specific written direction from the City 

Representative.  In no event shall the Trustee be liable for the selection of investments.  The 

Trustee may conclusively rely upon such written direction from the City Representative as to 

both the suitability and legality of the directed investments.  The City acknowledges that 

regulations of the Comptroller of the Currency grant the City the right to receive brokerage 

confirmations of the security transactions as they occur, at no additional cost.  To the extent 

permitted by law, the City specifically waives compliance with 12 Code of Federal Regulations 

12 and hereby notifies the Trustee that no brokerage confirmations need be sent relating to the 

security transactions as they occur. 

Section 6.3. Accounting.  The Trustee shall furnish to the City, not less than 

semiannually, an accounting (which may be in the form of its customary statement) of all 

investments made by the Trustee.  The Trustee shall not be responsible or liable for any loss 

suffered in connection with any investment of funds made by it in accordance with Section 6.2. 

Section 6.4. Allocation of Earnings.  Any income, profit or loss on such 

investments shall be deposited in or charged to the respective funds from which such investments 

were made, and any interest on any deposit of funds shall be deposited in the fund from which 

such deposit was made, except as otherwise provided herein. At the direction of the City 

Representative, any such income, profit or interest shall be transferred and applied if necessary to 

pay amounts due pursuant to section 148 of the Code. 

Section 6.5. Valuation and Disposition of Investments.  For the purpose of 

determining the amount in any fund, all Permitted Investments credited to such fund shall be 

valued at Market Value.  The Trustee may sell or present for redemption, any Permitted 

Investment so purchased by the Trustee whenever it shall be necessary in order to provide 

moneys to meet any required payment, transfer, withdrawal or disbursement from the fund to 

which such Permitted Investment is credited, and the Trustee shall not be liable or responsible 

for any loss resulting from such investment. 



 

20 

Section 6.6. Limitation of Investment Yield.  In the event the City is of the 

opinion that it is necessary to restrict or limit the yield on the investment of any amounts paid to 

or held by the Trustee hereunder in order to avoid the Obligations, or any of them, being 

considered “arbitrage bonds” within the meaning of section 148 of the Code, the City 

Representative may issue to the Trustee a written certificate to such effect (along with 

appropriate instructions), in which event the Trustee will take such action as is instructed so to 

restrict or limit the yield on such investment in accordance with the specific instructions 

contained in such certificate. 

Section 6.7. Other Tax Covenants.  In consideration of the acceptance and 

execution of the Purchase Agreement by the Trustee and the purchase by the Owners of the 

Obligations, and in consideration of retaining the exclusion of the portion of each Payment 

denominated as and comprising interest pursuant to the Purchase Agreement and received by the 

Owners of the Obligations for federal income tax purposes, the City shall, from time to time, 

neither take nor fail to take any action, which action or failure to act is within its power and 

authority and would result in such portion of each such Payment becoming subject to inclusion 

in gross income for federal income tax purposes under either laws existing on the date of 

execution of the Purchase Agreement or such laws as they may be modified or amended or tax 

laws later adopted.  The City shall comply with such requirement(s) and will take any such 

action(s) as are necessary to prevent such portion of each such Payment from becoming subject 

to inclusion in gross income for federal income tax purposes.  Such requirements may include 

but are not limited to making further specific covenants; making truthful certifications and 

representations and giving necessary assurances; complying with all representations, covenants 

and assurances contained in certificates or agreements required by any Special Counsel’s 

Opinion; to pay to the United States of America any required amounts representing rebates of 

arbitrage profits relating to the Obligations; filing forms, statements and supporting documents 

as may be required under the federal tax laws; limiting the term of and yield on investments 

made with moneys held pursuant to this Trust Agreement and limiting the use of the proceeds of 

the Obligations and property refinanced thereby. 

ARTICLE VII 
THE TRUSTEE 

Section 7.1. Appointment of Trustee.  The City hereby authorizes and directs 

the Trustee to, and the Trustee shall, execute and deliver the Purchase Agreement, as Seller, and 

receive all moneys required to be deposited with the Trustee hereunder and shall allocate, use 

and apply the same as provided in this Trust Agreement.  The City shall maintain as the Trustee 

a bank or trust company with a combined capital and surplus of at least Fifty Million Dollars 

($50,000,000), and subject to supervision or examination by federal or State authority, so long as 

any of the Obligations are outstanding.  If such bank or trust company publishes a report of 

condition at least annually pursuant to law or to the requirements of any supervising or 

examining authority above referred to then for the purpose of this Section the combined capital 

and surplus of such bank or trust company shall be deemed to be its combined capital and 

surplus as set forth in its most recent report of condition so published. 



 

21 

Section 7.2. Liability of Trustee; Standard of Care.  Except with respect to its 

authority and power generally and authorization to execute this Trust Agreement, the recitals of 

facts, covenants and agreements herein, in the Purchase Agreement and in the Obligations shall 

be taken as statements, covenants and agreements of the City, and the Trustee assumes no 

responsibility for the correctness of the same, or makes any representations as to the validity 

hereof or sufficiency of this Trust Agreement, the Purchase Agreement or the Obligations or 

shall incur any responsibility in respect hereof or thereof, other than in connection with the duties 

or obligations herein or in the Obligations assigned to or imposed upon it.  Prior to the 

occurrence of an Event of Default, or after the timely cure of an Event of Default, the Trustee 

shall perform only such duties as are specifically set forth in this Trust Agreement and no 

implied obligations or covenants should be read into this Trust Agreement against the Trustee.  

After the occurrence of an Event of Default, the Trustee shall exercise such of the rights and 

powers vested in it, and use the same degree of care and skill in such exercise, as a prudent 

person would exercise under the circumstances in the conduct of its own affairs. 

Section 7.3. Merger or Consolidation.  Any company into which the Trustee 

may be merged or converted or with which it may be consolidated or any company resulting 

from any merger, conversion or consolidation to which it shall be a party or any company to 

which the Trustee may sell or transfer all or substantially all of its corporate trust business, 

provided that such company shall be eligible under Section 7.1, shall be the successor to the 

Trustee without the execution or filing of any paper or further act, anything herein to the contrary 

notwithstanding. 

Section 7.4. Protection and Rights of the Trustee. 

(a) The Trustee shall be protected and shall incur no liability in acting 

or proceeding in good faith upon any resolution, notice, telegram, request, consent, waiver, 

certificates, statements, affidavit, voucher, bond, requisition or other paper or document which it 

shall in good faith believe to be genuine and to have been passed or signed by the proper board 

or person or to have been prepared and furnished pursuant to any of the provisions of this Trust 

Agreement, and the Trustee shall be under no duty to make any investigation or inquiry as to any 

statements contained or matters referred to in any such instrument, but may accept and rely upon 

the same as conclusive evidence of the truth and accuracy of such statements.  The Trustee shall 

not be bound to take any action at the request of the Owners unless the Obligations shall be 

deposited with the Trustee.  The Trustee may consult with counsel with regard to legal questions, 

and the advice or opinion of such counsel shall be full and complete authorization and protection 

in respect of any action taken or suffered by it hereunder in good faith in accordance therewith. 

(b) Whenever in the administration of its duties under this Trust 

Agreement, the Trustee shall deem it necessary or desirable that a matter be proved or 

established prior to taking or suffering any action hereunder, such matter (unless other evidence 

in respect thereof be herein specifically prescribed) shall be deemed to be conclusively proved 

and established by the certificate of the City Representative and such certificate shall be full 

warranty to the Trustee for any action taken or suffered under the provisions of this Trust 

Agreement upon the faith thereof, but in its discretion the Trustee may, in lieu thereof, accept 
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other evidence of such matter or may require such additional evidence as to it may seem 

reasonable. 

(c) The Trustee may acquire and dispose of other bonds or evidence of 

indebtedness of the City with the same rights it would have if it were not the Trustee and may act 

as a depository for and permit any of its officers or directors to act as a member of, or in any 

other capacity with respect to, any committee formed to protect the rights of the Owners, 

whether or not such committee shall represent the Owners of the Obligations. 

(d) The recitals, statements and representations by the City contained 

in this Trust Agreement, the Purchase Agreement or in the Obligations shall be taken and 

construed as made by and on the part of the City and not by the Trustee, and the Trustee does not 

assume, and shall not have, any responsibility or obligation for the correctness of any thereof. 

(e) The Trustee may execute any of the trusts or powers hereof and 

perform the duties required of it hereunder by or through attorneys, agents, or receivers, and shall 

be entitled to advice of counsel concerning all matters of trust and its duty hereunder, and the 

Trustee shall not be answerable for the default or misconduct of any such attorney, agent, or 

receiver selected by it with reasonable care.  The Trustee shall not be answerable for the exercise 

of any discretion or power under this Trust Agreement or for anything whatever in connection 

with the funds and accounts established hereunder, except only for its own willful misconduct or 

negligence. 

(f) No provision in this Trust Agreement shall require the Trustee to 

risk or expend its own funds or otherwise incur any financial liability (including, without 

limitation, any and all environmental liability) in the performance of any of its duties hereunder 

or in the exercise of any of its rights or powers, if it shall have reasonable grounds for believing 

that repayment of such funds or indemnity satisfactory to it against such risk or liability is not 

reasonably assured to it. 

(g) The Trustee shall not be accountable for the use or application by 

the City or any other party of any funds which the Trustee has released in accordance with the 

terms of this Trust Agreement. 

(h) The Trustee makes no representation or warranty, express or 

implied, as to the title, value, design, compliance with specifications or legal requirements, 

quality, durability, operation, condition, merchantability or fitness for any particular purpose or 

fitness for the use contemplated by the City of the Prepaid Leasehold.  In no event shall the 

Trustee be liable for incidental, indirect, special or consequential damages in connection with or 

arising from the Purchase Agreement or this Trust Agreement for the acquisition of the Prepaid 

Leasehold. 

(i) Notwithstanding any provision in this Trust Agreement or the 

Purchase Agreement to the contrary, the Trustee shall not be required to take notice or be 

deemed to have notice of an Event of Default, except an Event of Default under 

Section 9(a)(i)(A) of the Purchase Agreement, unless a Responsible Officer of the Trustee has 
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actual notice thereof or is specifically notified in writing of such default by the City or the 

Owners of the Obligations. 

(j) The Trustee agrees to accept and act upon instructions of directions 

pursuant to this Trust Agreement sent by unsecured email, facsimile transmission or other similar 

unsecured electronic methods, provided, however, that, the Trustee shall have received an 

incumbency certificate listing persons designated to give such instructions or directions and 

containing specimen signatures of such designated persons, which such incumbency certificate 

shall be amended and replaced whenever a person is to be added or deleted from the listing.  If 

the City elects to give the Trustee email or facsimile instructions (or instructions by a similar 

electronic method) and the Trustee in its discretion elects to act upon such instructions, the 

Trustee’s understanding of such instructions shall be deemed controlling.  The Trustee shall not 

be liable for any losses, costs or expenses arising directly or indirectly from the Trustee’s 

reliance upon and compliance with such instructions notwithstanding such instructions conflict 

or are inconsistent with a subsequent written instruction.  The City agrees to assume all risks 

arising out of the use of such electronic methods to submit instructions and directions to the 

Trustee, including without limitation the risk of the Trustee acting on unauthorized instructions, 

and the risk of interception and misuse by third parties. 

(k) The Trustee shall not be liable to the parties hereto or deemed in 

breach or default hereunder if and to the extent its performance hereunder is prevented by reason 

of force majeure.  The term “force majeure” means an occurrence that is beyond the control of 

the Trustee and could not have been avoided by exercising due care.  Force majeure shall include 

acts of God, terrorism, war, riots, strikes, fire, floods, earthquakes, epidemics or other similar 

occurrences. 

(l) The permissive right of the Trustee to do things enumerated in this 

Trust Agreement shall not be construed as a duty, and the Trustee shall not be answerable for 

other than its negligence or willful default. The Trustee shall not be required to give any bond or 

surety in respect of the execution of the said trusts and powers or otherwise in respect of the 

Prepaid Leasehold. 

(m) Before taking any action under this Trust Agreement relating to an 

Event of Default or in connection with its duties under this Trust Agreement other than making 

payments of principal and interest represented by the Obligations as they become due, the 

Trustee may require that a satisfactory indemnity bond be furnished for the reimbursement of all 

expenses to which it may be put and to protect it against all liability, including, but not limited to, 

any liability arising directly or indirectly under any federal, state or local statute, rule, law or 

ordinance related to the protection of the environment or hazardous substances and except 

liability which is adjudicated, to have resulted from its negligence or willful default in 

connection with any action so taken. 

(n) The Trustee shall not be liable with respect to any action taken or 

omitted to be taken by it in good faith in accordance with the direction of the Owners of the 

Obligations relating to the time, method and place of conducting any proceeding for any remedy 

available to the Trustee, or exercising any trust or power conferred upon the Trustee, under this 

Trust Agreement. 
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Section 7.5. Compensation of Trustee.  The City shall from time to time, 

pursuant to a fee schedule agreed to between the City and the Trustee (which schedule may be 

amended in writing), pay to the Trustee reasonable compensation for its services, including but 

not limited to advances to, and reasonable fees and expenses of, independent appraisers, 

accountants, consultants, counsel, agents and attorneys-at-law or other experts employed by it in 

the exercise and performance of its powers and duties hereunder.  When the Trustee incurs 

expenses or renders services after the occurrence of an Event of Default, such expenses and the 

compensation for such services are intended to constitute expenses of administration under any 

federal or state bankruptcy, insolvency, arrangement, moratorium, reorganization or other debtor 

relief law. 

Section 7.6. Removal and Resignation of Trustee. 

(a) The City (but only if no Event of Default has occurred and is 

continuing) or the Owners of the Obligations, at any time upon thirty (30) days’ prior written 

notice, and for any reason, may remove the Trustee and any successor thereto, but any such 

successor shall be a bank or trust company having a combined capital (exclusive of borrowed 

capital) and surplus of at least Fifty Million Dollars ($50,000,000) and subject to supervision or 

examination by federal or State authority.  If such bank or trust company publishes a report of 

condition at least annually, pursuant to law or the requirements of any supervising or examining 

authority above referred to, then, for the purposes of this Section, the combined capital and 

surplus of such bank or trust company shall be deemed to be its combined capital and surplus as 

set forth in its most recent report of condition so published. 

(b) The Trustee may at any time resign by giving written notice to the 

City.  Upon receiving such notice of resignation, the City shall promptly appoint a successor 

trustee by an instrument in writing; provided, however, that in the event that the City does not 

appoint a successor trustee within thirty (30) days following receipt of such notice of resignation 

or its giving notice of removal, the retiring Trustee may petition the appropriate court having 

jurisdiction to appoint a successor trustee.  Any resignation or removal of the Trustee and 

appointment of a successor trustee shall become effective upon acceptance of appointment by the 

successor trustee.  The Trustee and the City shall execute any documents reasonably required to 

effect the transfer of rights and obligations of the Trustee to the successor trustee subject, 

however, to the terms and conditions herein set forth, including, without limitation, the right of 

the predecessor Trustee to be paid and reimbursed in full for its reasonable charges and expenses 

(including reasonable fees and expenses of its counsel) and the indemnification under 

Sections 7.4 and 10.3.  Upon such acceptance, the successor trustee shall mail notice thereof to 

the Owners of the Obligations at their addresses set forth on the registration books for the 

Obligations maintained pursuant to Section 2.12. 

Section 7.7. Appointment of Agent.  The Trustee may appoint an agent or 

agents to exercise any of the powers, rights or remedies granted to the Trustee under this Trust 

Agreement and to hold title to property or to take any other action which may be desirable or 

necessary. 

Section 7.8. Commingling.  The Trustee may commingle any of the funds 

held by it pursuant to this Trust Agreement in a separate fund or funds for investment purposes 
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only; provided, however, that all funds or accounts held by the Trustee hereunder shall be 

accounted for separately notwithstanding such commingling by the Trustee. 

Section 7.9. Records.  The Trustee shall keep complete and accurate records 

of all moneys received and disbursed under this Trust Agreement, which shall be available for 

inspection by the City, or any of its agents, at any time, upon reasonable prior notice, during 

regular business hours.  The Trustee shall provide the City Representative with semiannual 

reports of funds transactions and balances. 

ARTICLE VIII 
MODIFICATION OR AMENDMENT OF AGREEMENTS 

Section 8.1. Amendments Permitted. 

(a) This Trust Agreement and the rights and obligations of the Owners 

of the Obligations and the Purchase Agreement and the rights and obligations of the parties 

thereto, may be modified or amended at any time by a supplemental or amending agreement 

which shall become effective when the written consent of the Owners of a majority of the 

principal amount of Obligations Outstanding shall have been filed with the Trustee.  No such 

modification or amendment shall (1) extend or have the effect of extending the final payment of 

principal represented by any Obligation or reducing the interest represented thereby or extending 

the time of payment of interest, or reducing the amount of principal thereof or reducing any 

premium payable upon the prepayment thereof, without the express consent of the Owner of 

such Obligation, or (2) reduce or have the effect of reducing the percentage of Obligations 

required for the affirmative vote or written consent to an amendment or modification of this 

Trust Agreement or the Purchase Agreement, or (3) modify any of the rights or obligations of the 

Trustee without its written assent thereto.  Any such supplemental or amending agreement shall 

become effective as provided in Section 8.2. 

(b) This Trust Agreement and the rights and obligations of the Owners 

of the Obligations, and the Purchase Agreement and the rights and obligations of the parties 

thereto, may be modified or amended at any time by a supplemental or amending agreement, 

without the consent of any such Owner, but only (1) to add to the covenants and agreements of 

any party, other covenants to be observed, or to surrender any right or power herein reserved to 

the Trustee (for its own behalf)  or the City, (2) to secure additional revenues or provide 

additional security or reserves for payment of the Obligations, (3) to comply with the 

requirements of any state or federal securities laws or the Trust Indenture Act of 1939, as from 

time to time amended, if required by law or regulation lawfully issued thereunder, (4) to provide 

for the appointment of a successor trustee pursuant to the terms hereof, (5) to preserve the 

exclusion of interest represented by the Obligations from gross income for purposes of federal or 

State income taxes and to preserve the power of the City to continue to issue bonds or incur other 

obligations the interest on which is likewise exempt from federal and State income taxes, (6) to 

cure, correct or supplement any ambiguous or defective provision contained herein or therein or 

(7) in regard to questions arising hereunder or thereunder, as the parties hereto or thereto may 

deem necessary or desirable and which shall not materially adversely affect the interests of the 

Owners of the Obligations as evidenced by a Special Counsel’s Opinion delivered by the City to 
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the Trustee.  Any such supplemental or amending agreement shall become effective upon 

execution and delivery by the parties hereto or thereto as the case may be.  The Trustee may rely 

upon the Special Counsel’s Opinion as conclusive evidence that any such supplemental or 

amending agreement complies with this Section. 

Section 8.2. Procedure for Amendment With Written Consent of Obligation 

Owner. 

(a) This Trust Agreement and the Purchase Agreement may be 

amended by supplemental or amending agreement as provided in this Section in the event the 

consent of the Owners of the Obligations is required pursuant to Section 8.1(a).  A copy of such 

supplemental or amending agreement, together with a request to the Owners of a majority of the 

principal amount of Obligations Outstanding for their consent thereto, shall be mailed by the 

Trustee to the Owners of the Obligations, but failure to mail copies of such supplemental or 

amending agreement and request shall not affect the validity of the supplemental or amending 

agreement when assented to as provided in this Section 8.2. 

(b) Such supplemental or amending agreement shall not become 

effective unless there shall be filed with the Trustee the written consent of the Owners of a 

majority of the principal amount of Obligations Outstanding and a notice shall have been mailed 

as hereinafter in this Section provided.  The consent of the Owners of the Obligations shall be 

effective only if accompanied by proof of ownership of the Obligations, which proof shall be 

such as is permitted by Section 2.11.  Any such consent shall be binding upon the Owners and on 

any subsequent Owner (whether or not such subsequent Owner has notice thereof) unless such 

consent is revoked in writing by the Owners or a subsequent Owner by filing such revocation 

with the Trustee prior to the date when the notice hereinafter in this Section provided for has 

been mailed. 

(c) After the Owners of a majority of the principal amount of 

Obligations Outstanding shall have filed their consent to such supplemental or amending 

agreement, the Trustee shall mail a notice to the Owners of the Obligations in the manner 

hereinbefore provided in this Section for the mailing of such supplemental or amending 

agreement of the notice of adoption thereof, stating in substance that such supplemental or 

amending agreement has been consented to by the Owners of a majority of the principal amount 

of Obligations Outstanding and will be effective as provided in this Section (but failure to mail 

copies of said notice shall not affect the validity of such supplemental agreement or consents 

thereto).  A record, consisting of the papers required by this Section to be filed with the Trustee, 

shall be conclusive proof of the matters therein stated.  Such supplemental or amending 

agreement shall become effective upon the mailing of such last-mentioned notice, and such 

supplemental or amending agreement shall be deemed conclusively binding upon the parties 

hereto and the Owners of all the Obligations after such filing, except in the event of a final 

decree of a court of competent jurisdiction setting aside such consent in a legal action or 

equitable proceeding for such purpose commenced within sixty (60) days. 

Section 8.3. Effect of Supplemental Trust Agreement.  From and after the 

time any supplemental or amending agreement becomes effective pursuant to this Article VIII, 

this Trust Agreement or the Purchase Agreement, as the case may be, shall be deemed to be 



 

27 

modified and amended in accordance therewith, the respective rights, duties and obligations of 

the parties hereto or thereto and all Owners of Obligations Outstanding, as the case may be, shall 

thereafter be determined, exercised and enforced hereunder subject in all respects to such 

modification and amendment, and all the terms and conditions of any supplemental or amending 

agreement shall be deemed to be part of the terms and conditions of this Trust Agreement or the 

Purchase Agreement, as the case may be, for any and all purposes.   

Section 8.4. Endorsement or Replacement of Obligation Delivered After 

Amendments.  The Trustee may determine that Obligations delivered after the effective date 

of any action taken as provided in this Article shall bear a notation, by endorsement or otherwise, 

in form approved by the Trustee, as to such action.  In that case, upon demand of the Owner of 

any Obligation Outstanding at such effective date and presentation of the affected Obligation for 

such purpose at the office of the Trustee, a suitable notation shall be made on such Obligation.  

The Trustee may determine that the delivery of substitute Obligations, so modified as in the 

opinion of the Trustee is necessary to conform to the Obligation Owners’ action, which 

substitute Obligations shall thereupon be prepared, executed and delivered.  In that case, upon 

demand of the Owner of any Obligation then Outstanding, such substitute Obligation shall be 

exchanged at the Designated Office of the Trustee, without cost to the Owner, for an Obligation 

of the same character then Outstanding, upon surrender of such Outstanding Obligation. 

Section 8.5. Amendatory Endorsement of Obligations.  The provisions of 

this Article shall not prevent any Obligation Owner from accepting any amendment or 

supplement as to the particular Obligations, provided that proper notation thereof is made on the 

Obligations. 

ARTICLE IX 

COVENANTS, NOTICES 

Section 9.1. Compliance With and Enforcement of Purchase Agreement.  

The City shall perform all obligations and duties imposed on it under the Purchase Agreement 

and shall not do or permit anything to be done, or omit or refrain from doing anything, in any 

case where any such act done or permitted to be done, or any such omission of or refraining from 

action, would or might be an Event of Default.  The City, immediately upon receiving or giving 

any notice, communication or other document in any way relating to or affecting any such action 

will deliver the same, or a copy thereof, to the Trustee. 

Section 9.2. Observance of Laws and Regulations.  The City shall well and 

truly keep, observe and perform all valid and lawful obligations or regulations now or hereafter 

imposed on it by contract, or prescribed by any law of the United States of America, or of the 

State, or by any officer, board or commission having jurisdiction or control, as a condition of the 

continued enjoyment of any and every right, privilege or franchise now owned or hereafter 

acquired by the City, including its right to exist and carry on business as a political subdivision, 

to the end that such rights, privileges and franchises shall be maintained and preserved, and shall 

not become abandoned, forfeited or in any manner impaired. 
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Section 9.3. Recordation and Filing.  The City shall file this Trust Agreement 

(or a memorandum thereof or a financing statement with respect thereto), and all such documents 

as may be required by law (and shall take all further actions which may be necessary or be 

reasonably required by the Trustee), all in such manner, at such times and in such places as may 

be required by law in order fully to preserve, protect and perfect the security of the Trustee and 

the Owner.  The Trustee has no duty or obligation to determine the sufficiency of any such 

filings. 

Section 9.4. Further Assurances.  The Trustee (at the reasonable request of 

the City) and the City shall make, execute and deliver any and all such further resolutions, 

instruments and assurances as may be reasonably necessary or proper to carry out the intention 

or to facilitate the performance of this Trust Agreement and the Purchase Agreement and for the 

better assuring and confirming unto the Owner the rights and benefits provided herein. 

Section 9.5. Notification to the City of Failure to Make Payments.  The 

Trustee shall notify the City of any failure by the City to make any Payment or other payment 

required under the Purchase Agreement to be made to the Trustee, in writing and within one (1) 

Business Day of any such failure.  Such notice shall not be a prerequisite for the occurrence of an 

Event of Default. 

Section 9.6. Business Days.  Except as otherwise required herein, if this 

Trust Agreement or the Purchase Agreement requires any party to act on a specific day and such 

day is not a Business Day, such party need not perform such act until the next succeeding 

Business Day, and such act shall be deemed to have been performed on the day required. 

Section 9.7. Providing Audits; Other Information.  The City shall provide 

notice to the Owner so long as it is Pinnacle Public Finance, Inc. when the audited financial 

statements of the City for the preceding Fiscal Year are available on the website of the City 

which shall be within 270 days of the end of such Fiscal Year.  The City shall also provide such 

other information with respect to the financial condition of the City as the Owner may from time 

to time reasonably request and is reasonably available to the City. 

ARTICLE X 

LIMITATION OF LIABILITY 

Section 10.1. Limited Liability of the City.  Except for the payment of 

Payments from Pledged Revenues when due in accordance with the Purchase Agreement and the 

performance of the other covenants and agreements of the City contained in the Purchase 

Agreement and herein, the City shall have no pecuniary obligation or liability to any of the other 

parties or to the Owners with respect to this Trust Agreement or the terms, execution, delivery or 

transfer of the Obligations or the distribution of Payments to the Owners by the Trustee. 

Section 10.2. No Liability of the City for Trustee Performance.  The City shall 

have no obligation or liability to any of the other parties or to the Owners with respect to the 

performance by the Trustee of any duty imposed upon it under this Trust Agreement. 
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Section 10.3. Indemnification of the Trustee. 

(a) To the extent permitted by law, the City shall indemnify and save 

the Trustee and its officers, directors, agents and employees, harmless for, from and against all 

claims, losses, costs, expenses, liability and damages, including legal fees and expenses, arising 

out of:  (1) the use, maintenance, condition or management of, or from any work or thing done 

on, the Prepaid Leasehold or any portion thereof or interest therein by the City; (2) any breach or 

default on the part of the City in the performance of any of its obligations under this Trust 

Agreement and any other agreement made and entered into for purposes of Prepaid Leasehold or 

any interest therein; (3) any act of negligence of the City or of any of its agents, contractors, 

servants, employees or licensees with respect to the Prepaid Leasehold; (4) any act of negligence 

of any assignee of, or purchaser from, the City or of any of its or their agents, contractors, 

servants, employees or licensees with respect to the Prepaid Leasehold; (5) the acquisition of the 

Prepaid Leasehold or any interest therein; (6) the actions of any other party, including but not 

limited to the operation or use of the Prepaid Leasehold or interest therein by the City; (7) the 

ownership of the Prepaid Leasehold or interest therein or (8) the exercise and performance by the 

Trustee of its powers and duties hereunder, under the Purchase Agreement or the Obligations or 

in connection with any document or transaction contemplated herewith or therewith.  No 

indemnification will be made under this Section or elsewhere in this Trust Agreement for willful 

misconduct, negligence or breach of duty under this Trust Agreement by the Trustee, or by its 

officers, agents, employees, successors or assigns.  As security for the payment of amounts due 

under Section 7.5 and this Section, the Trustee shall be secured under this Trust Agreement by a 

lien prior to that for the Obligations.  The obligations of the City hereunder for indemnification 

under this Section shall remain valid and binding notwithstanding, and shall survive, the 

payment or prepayment of principal represented by the Obligations or resignation or removal of 

the Trustee or the termination of this Trust Agreement. 

(b) Promptly after determining that any event or condition which 

requires or may require indemnification by the City hereunder exists or may exist, or after receipt 

of notice of the commencement of any action in respect of which indemnity may be sought 

hereunder, the Trustee shall notify the City in writing of such circumstances or action (the 

“Notification”).  Failure to give such notification shall not affect the right of the Trustee to 

receive the indemnification provided for herewith.  Upon giving of the Notification, the Trustee 

shall cooperate fully with the City in order that the City may defend, compromise or settle any 

such matters or actions which may result in payment by the City hereunder.  The City shall give 

the Trustee notice of its election within fifteen (15) days after receiving the Notification whether 

the City, at its sole cost and expense, shall represent and defend the Trustee in any claim or 

action which may result in a request for indemnification hereunder; provided, however the 

Trustee may retain its own counsel and still be indemnified against the cost of employing 

counsel and all other reasonable expenses despite an assumption of the defense by the City if the 

Trustee believes in good faith that there are defenses available to it which are adverse to or in 

conflict with those available to the City and which the Trustee believes in good faith cannot be 

effectively asserted by counsel.  The Trustee always has the right to employ separate legal 

counsel but, subject to the preceding sentence, the fees and expenses of its separate legal counsel 

must be paid by the Trustee unless the City and the Trustee have mutually agreed to the 

employment of the Trustee’s separate legal counsel.  If the City timely gives the notice that it 
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will represent and defend the Trustee thereafter, the Trustee shall not settle or compromise or 

otherwise interfere with the defense or undertakings of the City hereunder.  The City shall not 

settle or compromise any claim or action against the Trustee without the written approval of the 

Trustee, except to the extent that the City shall pay all losses and the Trustee shall be fully 

released from such claim or action.  If the City either fails to timely give its notice or notifies the 

Trustee that the City will not represent and defend the Trustee, the Trustee may defend, settle, 

compromise or admit liability as it shall determine in the reasonable exercise of its discretion, at 

the expense of the City.  In the event the City is required to and does indemnify the Trustee as 

herein provided, the rights of the City shall be subrogated to the rights of the Trustee to recover 

such losses or damages from any other person or entity. 

Section 10.4. Opinion of Counsel.  Before being required to take any action, 

the Trustee may require an opinion of Independent Counsel acceptable to the Trustee, which 

opinion shall be made available to the other parties hereto upon request, or a verified certificate 

of any party hereto, or both, concerning the proposed action.  If it does so in good faith, the 

Trustee shall be absolutely protected in relying thereon. 

ARTICLE XI 
EVENTS OF DEFAULT AND REMEDIES OF OBLIGATION OWNERS 

Section 11.1. Seller’s Rights Held in Trust.  As provided herein, the Trustee 

holds in trust hereunder all of the Seller’s rights in and to the Purchase Agreement, including 

without limitation all of the Seller’s rights to exercise such rights and remedies conferred on the 

Seller pursuant to the Purchase Agreement as may be necessary or convenient to enforce 

payment of the Payments and any other amounts required to be deposited in the Payment Fund 

and enforcement of the pledge of Pledged Revenues for the payment of the Obligations. 

Section 11.2. Remedies Upon Default; No Acceleration.  If an Event of 

Default shall happen, then and in each and every such case during the continuance of such Event 

of Default, the Trustee may, or upon request of the Owners of a majority of the principal amount 

of Obligations Outstanding and receiving indemnity satisfactory to it shall, exercise one or more 

of the remedies granted pursuant to the Purchase Agreement; provided, however, that 

notwithstanding anything herein or in the Purchase Agreement to the contrary, there shall be no 

right under any circumstances to accelerate the payment date of the Obligations or otherwise to 

declare any of the Payments not then past due or in default to be immediately due and payable. 

Section 11.3. Application of Funds.  All moneys received by the Trustee 

pursuant to any right given or action taken pursuant to the provisions of this Article XI or 

Section 9 of the Purchase Agreement shall be applied by the Trustee in the order following, in 

the case of the Obligations, upon presentation of the several Obligations, and the stamping 

thereon of the payment if only partially paid, or upon the surrender thereof if fully paid: 

First, to the payment of the fees, costs and expenses of the Trustee and 

then of the Owners in declaring such Event of Default, including reasonable 

compensation to the Owners’ or the Trustee’s agents, attorneys and counsel and 
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Second, to the payment of the whole amount then owing and unpaid with 

respect to the Obligations and, in case such moneys shall be insufficient to pay in full the 

whole amount so owing and unpaid with respect to the Obligations, then to the payment 

of such principal and interest without preference or priority of principal over interest, or 

of interest over principal, or of any installment of interest over any other installment of 

interest, ratably to the aggregate of such principal and interest. 

Section 11.4. Institution of Legal Proceedings.  If one or more Events of 

Default shall happen and be continuing, the Trustee in its discretion may, and upon the written 

request of the Owners of a majority of the principal amount of Obligations Outstanding, and 

upon being indemnified to its satisfaction therefor, shall, proceed to protect or enforce its rights 

or the rights of the Owners of the Obligations by a suit in equity or action at law for the specific 

performance of any covenant or agreement contained herein. 

Section 11.5. Non-waiver.  Except as otherwise provided in this Article, the 

Owners have the right to institute suit to enforce and collect the Payments as provided in the 

Purchase Agreement.  No delay or omission of the Trustee or of any Owners of any of the 

Obligations to exercise any right or power arising upon the happening of any Event of Default 

shall impair any such right or power or shall be construed to be a waiver of any such Event of 

Default or an acquiescence therein, and every power and remedy given by this Article to the 

Trustee or the Owners of the Obligations may be exercised from time to time and as often as 

shall be deemed expedient by the Trustee or the Owners of the Obligations. 

Section 11.6. Power of Trustee to Control Proceedings.  In the event that the 

Trustee, upon the happening of an Event of Default, shall have taken any action, by judicial 

proceedings or otherwise, pursuant to its duties hereunder, whether upon its own discretion or 

upon the request of the Owners of the Obligations, it shall have full power, in the exercise of its 

discretion for the best interests of the Owners of the Obligations, with respect to the continuance, 

discontinuance, withdrawal, compromise, settlement or other disposal of such action; provided, 

however, that the Trustee shall not discontinue, withdraw, compromise or settle, or otherwise 

dispose of any litigation pending at law or in equity, without the consent of the Owners. 

Section 11.7. Limitation on Obligation Owners’ Right to Sue. 

(a) The Owners shall not have the right to institute any suit, action or 

proceeding at law or in equity, for any remedy under or upon this Trust Agreement, unless 

(1) such Owner shall have previously given to the Trustee written notice of the occurrence of an 

Event of Default hereunder; (2) the Owners of a majority of the principal amount of Obligations 

Outstanding shall have made written request upon the Trustee to exercise the powers 

hereinbefore granted or to institute such action, suit or proceeding in its own name; (3) such 

Owner shall have tendered to the Trustee indemnity satisfactory to it against the costs, expenses, 

and liabilities to be incurred in compliance with such request and (4) the Trustee shall have 

refused or omitted to comply with such request for a period of sixty (60) days after such written 

request shall have been received by, and said tender of indemnity shall have been made to, the 

Trustee. 
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(b) Such notification, request, tender of indemnity and refusal or 

omission are hereby declared, in every case, to be conditions precedent to the exercise by any 

Owners of Obligations of any remedy hereunder; it being understood and intended that no one or 

more Owners of Obligations shall have any right in any manner whatever by its action to enforce 

any right under this Trust Agreement, except in the manner herein provided, and that all 

proceedings at law or in equity with respect to an Event of Default shall be instituted, had and 

maintained in the manner herein provided and for the equal and proportionate benefit of all 

Owners of the Outstanding Obligations. 

(c) The right of the Owners to receive payment of said Owners’ 

proportionate interest in the Payments as the same become due, or to institute suit for the 

enforcement of such payment, shall not be impaired or affected without the consent of such 

Owners, notwithstanding the foregoing provisions of this Section or any other provision of this 

Trust Agreement. 

ARTICLE XII 
MISCELLANEOUS 

Section 12.1. Defeasance. 

(a) If and when the Obligations shall be paid and discharged in any 

one or more of the following ways: 

(1) By paying or causing to be paid the principal and interest 

represented by such Obligations Outstanding, as and when the same become due and payable; 

(2) By depositing with a Depository Trustee, in trust for such 

purpose, at or before the payment date therefor, money which, together with the amounts then on 

deposit in the Payment Fund is fully sufficient to pay or cause to be paid all principal and interest 

represented by such Obligations Outstanding; or 

(3) By depositing with a Depository Trustee, in trust for such 

purpose, Defeasance Obligations which are noncallable in such amount as shall be certified to 

the Trustee and the City in a report by an independent firm of nationally recognized certified 

public accountants acceptable to the Trustee and the City, as being fully sufficient, together with 

the interest to accrue thereon and moneys then on deposit in the Payment Fund together with the 

interest to accrue thereon, to pay and discharge or cause to be paid and discharged all principal 

and interest represented by the Obligations at the payment or prepayment dates, which deposit 

may be made in accordance with the provisions of Section 7 of the Purchase Agreement; 

notwithstanding that any Obligations shall not have been surrendered for payment, all 

obligations of the Trustee and the City with respect to such Outstanding Obligations shall cease 

and terminate, except only the obligation of the Trustee to pay or cause to be paid, from funds 

deposited pursuant to subsections (2) or (3) of this Section and paid to the Trustee by the 

Depository Trustee, to the Owners of the Obligations not so surrendered and paid all sums due 

with respect thereto, and in the event of deposits pursuant to subsections (2) or (3), the 
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Obligations shall continue to represent direct and proportionate interests of the Owners thereof in 

such funds. 

(b) Any funds held by the Trustee, at the time of one of the events 

described in paragraph (a) of this Section, which are not required for the payment to be made to 

the Owners or for the payment of any other amounts due and payable by the City hereunder or 

under the Purchase Agreement, shall be paid over to the City. 

(c) The Obligations may be paid and discharged as provided in this 

Section; provided however, that if principal represented by the Obligations is to be prepaid, 

notice of such prepayment shall have been given in accordance with the provisions hereof or the 

City shall have submitted to the Trustee instructions to be irrevocable as to the date upon which 

the Obligations are to be prepaid and as to the giving of notice of such prepayment; and provided 

further, that if the Obligations will not be payable within sixty (60) days of the deposit referred to 

in subsections (2) or (3) of this Section, the Trustee shall give notice of such deposit by first class 

mail to the Owners. 

(d) No Obligations may be provided for as described in this Section if, 

as a result thereof, or of any other action in connection with which the provisions for payment of 

such Obligation is made, the interest payable on the Obligation is thereby made includable in 

gross income for federal income tax purposes.  The Trustee, the Depository Trustee and the City 

may rely upon a Special Counsel’s Opinion to the effect that the provisions of this Subsection 

will not be breached by so providing for the payment of any Obligations. 

Section 12.2. Notices.  All written notices to be given under this Trust 

Agreement shall be given by overnight delivery or courier or by mail or personal delivery to the 

party entitled thereto at its address set forth below, or at such address as the party may provide to 

the other party in writing from time to time.  Notice shall be effective upon deposit in the United 

States of America mail, postage prepaid or, in the case of personal delivery, upon delivery to the 

address set forth below: 

If to the City: City of Peoria, Arizona 

8401 West Monroe Street 

Peoria, Arizona 85345 

Attention:  Chief Financial Officer 

If to the Trustee: Zions Bank, a Division of ZB, National Association 

6001 North 24th Street 

Phoenix, Arizona 85016 

Attention:  _________________________ 

Section 12.3. Incorporation of State Statutes. 

(a) As required by the provisions of Section 38-511, Arizona Revised 

Statutes, notice is hereby given that the City may, within three years after its execution, cancel 

any contract, without penalty or further obligation, made by the City if any person significantly 

involved in initiating, negotiating, securing, drafting or creating the contract on behalf of the City 
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is, at any time while the contract or any extension of the contract is in effect, an employee or 

agent of any other party to the contract in any capacity or a consultant to any other party of the 

contract with respect to the subject matter of the contract.  The cancellation shall be effective 

when written notice is received by all other parties to the contract unless the notice specifies a 

later time.  The Trustee covenants not to employ as an employee, an agent or, with respect to the 

subject matter of this Trust Agreement, a consultant, any person significantly involved in 

initiating, negotiating, securing, drafting or creating this Trust Agreement on behalf of the City 

within three years from the execution of this Trust Agreement, unless a waiver of Section 38-511, 

Arizona Revised Statutes, is provided by the City.  No basis exists for the City to cancel this 

Trust Agreement pursuant to Section 38-511, Arizona Revised Statutes, as of the date hereof. 

(b) To the extent applicable under Section 41-4401, Arizona Revised 

Statutes, the Trustee shall comply with all federal immigration laws and regulations that relate to 

its employees and its compliance with the “e-verify” requirements under Section 23-214(A), 

Arizona Revised Statutes.  The breach by the Trustee of the foregoing shall be deemed a material 

breach of this Trust Agreement and may result in the termination of the services of the Trustee.  

The City retains the legal right to randomly inspect the papers and records of the Trustee to 

ensure that the Trustee is complying with the above-mentioned warranty.  The Trustee shall keep 

such papers and records open for random inspection during normal business hours by the Trustee.  

The Trustee shall cooperate with the random inspections by the City including granting the City 

entry rights onto its property to perform such random inspections and waiving its respective 

rights to keep such papers and records confidential. 

(c) Pursuant to Section 35-393 et seq., Arizona Revised Statutes, the 

Trustee hereby certifies it is not currently engaged in, and for the duration of this Agreement 

shall not engage in, a boycott of Israel.  The term “boycott” has the meaning set forth in 

Section 35-393, Arizona Revised Statutes.  If the Town determines that the Trustee’s 

certification above is false or that it has breached such agreement, the Town may impose 

remedies as provided by law. 

Section 12.4. Governing Law.  This Trust Agreement shall be construed and 

governed in accordance with the laws of the State. 

Section 12.5. Binding Effect and Successors.  This Trust Agreement shall be 

binding upon and inure to the benefit of the parties and their respective successors and assigns.  

Whenever in this Trust Agreement either the City or the Trustee is named or referred to, such 

reference shall be deemed to include successors or assigns thereof, and all the covenants and 

agreements in this Trust Agreement contained by or on behalf of the City or the Trustee shall 

bind and inure to the benefit of the respective successors and assigns thereof whether so 

expressed or not. 

Section 12.6. Execution in Counterparts.  This Trust Agreement may be 

executed in several counterparts, each of which shall be an original and all of which shall 

constitute but one and the same Trust Agreement. 

Section 12.7. Destruction of Cancelled Obligations.  Whenever in this Trust 

Agreement provision is made for the surrender to or cancellation by the Trustee and the delivery 
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to the City of the Obligations, the Trustee may destroy such Obligations and, upon the City’s 

request, deliver a certificate of such destruction to the City instead. 

Section 12.8. Headings.  The headings or titles of the several Articles and 

Sections hereof, and any table of contents appended to copies hereof, shall be solely for 

convenience of reference and shall not affect the meaning, construction or effect of this Trust 

Agreement.  All references herein to “Articles,” “Sections,” and other subdivisions are to the 

corresponding Articles, Sections or subdivisions of this Trust Agreement; and the words 

“herein,” “hereof,” “hereunder” and other words of similar import refer to this Trust Agreement 

as a whole and not to any particular Article, Section or subdivision hereof. 

Section 12.9. Parties Interested Herein.  Nothing in this Trust Agreement or 

the Obligations, expressed or implied, is intended or shall be construed to confer upon, or to give 

or grant to, any person or entity, other than the City, the Trustee and the Owner, any legal or 

equitable right, remedy or claim under or by reason of this Trust Agreement or any covenant, 

condition or stipulation hereof, and all covenants, stipulations, provisions and agreements in this 

Trust Agreement contained by and on behalf of the City shall be for the sole and exclusive 

benefit of the City, the Trustee and the Owners of the Obligations. 

Section 12.10. Waiver of Notice.  Whenever in this Trust Agreement the giving 

of notice by mail or otherwise is required, the giving of such notice may be waived in writing by 

the person entitled to receive such notice and in any case the giving or receipt of such notice 

shall not be a condition precedent to the validity of any action taken in reliance upon such waiver. 

Section 12.11. Severability of Invalid Provisions.  In case any one or more of 

the provisions contained in this Trust Agreement or in the Obligations shall for any reason be 

held to be invalid, illegal or unenforceable in any respect, then such invalidity, illegality or 

unenforceability shall not affect any other provision of this Trust Agreement, and this Trust 

Agreement shall be construed as if such invalid or illegal or unenforceable provision had never 

been contained herein.  The parties hereto hereby declare that they would have entered into this 

Trust Agreement and each and every other section, paragraph, sentence, clause or phrase hereof 

and authorized the delivery of the Obligations pursuant thereto irrespective of the fact that any 

one or more sections, paragraphs, sentences, clauses or phrases of this Trust Agreement may be 

held illegal, invalid or unenforceable. 
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IN WITNESS WHEREOF, the parties have executed this Trust Agreement as of the day 

and year first above written. 

ZIONS BANK, A DIVISION OF ZB, NATIONAL 

ASSOCIATION, as Trustee 

 

 

 

 

By_______________________________________ 

 

    Printed Name:____________________________ 

 

    Title:___________________________________ 

 

 

CITY OF PEORIA, ARIZONA 

 

 

 

 

By_______________________________________ 

    Mayor 

ATTEST: 

 

 

 

 

__________________________________ 

City Clerk 

 

 

APPROVED AS TO FORM: 

 

 

____________________________________ 

City Attorney 
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EXHIBIT 

(Form of Obligation) 

Number:  R-..... Principal Amount:  $....................... 

 

PLEDGED TRANSPORTATION TAX REVENUE  

REFUNDING OBLIGATION, SERIES 2017 

Evidencing the Interest of the Owner 

Hereof in Payments to be Made by 

THE CITY OF PEORIA, ARIZONA 

to 

ZIONS BANK, A DIVISION OF ZB, NATIONAL ASSOCIATION, 

as Trustee 

Interest Rate: Maturity Date: Dated Date: 

______% January 15, 20__ __________, 2017 

REGISTERED OWNER: .......................................................................................... 

PRINCIPAL AMOUNT: .......................................................................................... DOLLARS 

The registered owner identified above, or registered assigns, as the registered 

owner of this Pledged Transportation Tax Revenue Refunding Obligation, Series 2017 (this 

“Obligation”) is the owner of all of the interests in the rights to receive certain “Payments” under 

and defined in that certain First Purchase Agreement, dated as of October 1, 2017 (the “Purchase 

Agreement”), by and between Zions bank, a Division of ZB, National Association (the 

“Trustee”), and the City of Peoria, Arizona, a municipal corporation under the laws of the State 

of Arizona (the “City”), which Payments and other rights and interests under the Purchase 

Agreement are held by the Trustee in trust under that certain First Trust Agreement, dated as of 

October 1, 2017 (the “Trust Agreement”), by and between the City and the Trustee.  The Trustee 

maintains a corporate trust office for payment and transfer of this Obligation (the “Designated 

Office”). 

The registered owner of this Obligation is entitled to receive, subject to the terms 

of the Purchase Agreement, on the payment date set forth above, the principal amount hereof and 

to receive semiannually on January 15 and July 15 of each year commencing January 15, 2018 

(the “Interest Payment Dates”), until payment in full of the portion of the Payments designated 

principal or prepayment prior thereto, the portion of the Payments designated as interest coming 

due during the period commencing on the last date on which interest was paid and ending on the 

day prior to the Interest Payment Date or, if no interest has been paid, from the Dated Date 

specified above.  Said interest is the result of the multiplication of said principal by the interest 
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rate per annum set forth above (subject to adjustment upon an Event of Default (as such term and 

all other undefined terms used herein are defined in the Trust Agreement) or an Event of 

Taxability as provided in the Trust Agreement).  Interest shall be calculated on the basis of a 

360-day year composed of twelve (12) months of thirty (30) days each.  If an Event of Taxability 

shall occur, the Gross-Up Amount shall be paid.   

Principal and interest represented by this Obligation are payable in lawful money 

of the United States of America as provided in the Trust Agreement and the other amounts due 

with respect hereto.  The records of the Trustee prevail in the event of discrepancy as to payment. 

The Trustee has no obligation or liability to the registered owner of this 

Obligation for the payment of interest or principal represented by this Obligation.  The Trustee’s 

sole obligations are to administer, for the benefit of the registered owner of this Obligation, the 

various funds and accounts established pursuant to the Trust Agreement.  (The recitals, 

statements, covenants and representations made in this Obligation shall be taken and construed 

as made by and on the part of the City, and not by the Trustee, and the Trustee does not assume, 

and shall not have, any responsibility or obligation for the correctness of any thereof.) 

This Obligation has been executed and delivered by the Trustee pursuant to the 

terms of, and for the purposes described in, the Trust Agreement.  The City is authorized to enter 

into the Purchase Agreement and the Trust Agreement under the laws of the State of Arizona and 

by resolution of the Mayor and Council of the City adopted on September 19, 2017.  Reference 

is hereby made to the Purchase Agreement and the Trust Agreement (copies of which are on file 

at the Designated Office) for further definitions, the terms, covenants and provisions pursuant to 

which this Obligation is delivered, the rights thereunder of the registered owner of this 

Obligation, the terms under which the Trust Agreement or the Purchase Agreement may be 

modified or supplemented, the rights, duties and immunities of the Trustee and the security for, 

and the rights and obligations of the City under the Purchase Agreement (including with respect 

to certain obligations secured on a senior lien basis by, and to be secured on a parity lien basis 

with, the security for the Payments and to certain limitations on such security), to all of the 

provisions of which Purchase Agreement and Trust Agreement the registered owner of this 

Obligation, by acceptance hereof, assents and agrees.  (To the extent and in the manner permitted 

by the terms of the Trust Agreement, the provisions of the Trust Agreement and the Purchase 

Agreement may be amended by the parties thereto with the written consent of the owners of a 

majority of the obligations of which this Obligation is one (the “Obligations”), and may be 

amended without such consent under certain circumstances but in no event such that the interests 

of the owners of the Obligations are adversely affected, provided that no such amendment shall 

impair the right of any owner to receive in any case such owner’s proportionate share of any 

Payment thereof in accordance with this Obligation.) 

The obligation of the City to make the Payments does not represent or constitute a 

general obligation of the City for which the City is obligated to levy or pledge any form of 

taxation nor does the obligation to make the Payments under the Purchase Agreement constitute 

an indebtedness of the City, the State of Arizona or any of its political subdivisions within the 

meaning of any constitutional or statutory debt limitation or restriction or otherwise. 
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Neither the Trustee nor the registered owners of the Obligations shall have any 

right under any circumstances to accelerate the payment date of the Obligations or otherwise 

declare any of the Payments not then past due or in default to be immediately due and payable; 

however, the amount of each of the Payments denominated as and comprising interest shall be 

calculated at the Default Rate.  (This Obligation represents an interest in a limited obligation of 

the City (as described herein), and no member of the Mayor and Council, officer or agent, as 

such, past, present or future, of the City shall be personally liable for the payment hereof.) 

This Obligation is executed and delivered only in fully registered, physically 

certificated form and shall not be transferable or exchangeable, except as provided in the Trust 

Agreement. 

This Obligation may be exchanged for Obligations in authorized denominations. 

This Obligation is transferable by the registered owner hereof, in person or by his 

attorney duly authorized in writing, at the Designated Office, but only in the manner, subject to 

the limitations and upon payment of the charges provided in the Trust Agreement and upon 

surrender and cancellation of this Obligation.  Upon such transfer a new Obligation, for the 

principal amount remaining payable at maturity will be delivered to the transferee in exchange 

therefor.  The City and the Trustee may treat the registered owner hereof as the absolute owner 

hereof for all purposes, whether or not this Obligation shall be overdue, and the City and the 

Trustee shall not be affected by any notice to the contrary. 

The Trustee may require a registered owner, among other things, to furnish 

appropriate endorsements and transfer documents and to pay any taxes or governmental charges 

required by law in connection with the exchange or transfer. 

The Trustee may, but shall not be obligated to, exchange or register the transfer of 

this Obligation (i) if this Obligation has been selected for prepayment, or (ii) during a period of 

fifteen (15) days preceding the giving of a notice of prepayment.  If this Obligation is so 

transferred, any notice of prepayment which has been given to the transferor shall be binding on 

the transferee, and a copy of the notice of prepayment shall be delivered by the Trustee to the 

transferee along with the duly registered Obligation. 

The registered owner of this Obligation shall have no right to enforce the 

provisions of the Trust Agreement or the Purchase Agreement or to institute any action to 

enforce the covenants thereof, or to take any action with respect to a default thereunder or 

hereunder, or to institute, appear in or defend any suit or other proceedings with respect thereto, 

except as provided in the Trust Agreement. 

[Principal represented by the Obligation is subject to optional prepayment in 

whole, but not in part, on any date on or after ____________ 15, 20__, at a price equal to the 

principal amount to be prepaid, together with accrued interest to the date fixed for prepayment 

but without premium. ???] 
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Principal represented by this Obligation shall be prepaid on January 15 of the 

years indicated and in the principal amounts indicated at a price equal to the amount thereof plus 

interest accrued to the date of prepayment, but without premium: 

Year Prepaid Principal Amount Prepaid 

2018 $            ,000 

2019 ,000 

2020 ,000 

2021 ,000 

2022 ,000 

2023 ,000 

2024 ,000 

2025 ,000 

2026 ,000 

2027 ,000 

The Trustee shall give notice of any optional prepayment of this Obligation as 

provided above no more than 60 nor less than 30 calendar days prior to the prepayment date to 

the registered owner at its address provided to the Trustee.  A certificate of the Trustee shall 

conclusively establish the mailing of any such notice for all purposes. 

If at the time of mailing of the notice of prepayment there has not been deposited 

with the Trustee moneys or eligible securities sufficient to prepay and other requirements set 

forth in the Trust Agreement are not met, such notice shall state that it is conditional, subject to 

the deposit of moneys sufficient for the prepayment and satisfaction of such conditions.  If the 

principal of the Obligations is subject to prepayment and if on the prepayment date moneys for 

the prepayment thereof are held by the Trustee and those other conditions are met, thereafter 

such principal to be prepaid shall cease to bear interest, and shall cease to be secured by, and 

shall not be deemed to be outstanding under, the Trust Agreement. The failure to receive any 

notice of prepayment, or any defect in such notice in respect of any Obligation, shall not affect 

the validity of prepayment of any Obligation. 

It is hereby certified, recited and declared that all conditions, acts and things 

required by the Constitution and laws of the State of Arizona to happen, to be done, to exist and 

to be performed precedent to and in the execution and delivery of this Obligation have happened, 

have been done, do exist and have been performed in regular and due form and time as required 

by law. 
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This Obligation shall not be entitled to any security or benefit under the Trust 

Agreement until executed by the Trustee. 

IN WITNESS WHEREOF, this Obligation has been executed and delivered by 

the Trustee, acting pursuant to the Trust Agreement. 

 

Date of Execution:  ...................................... 

 

ZIONS BANK, A DIVISION OF ZB, NATIONAL 

ASSOCIATION, 

as Trustee 

 

 

 

By................................................................................ 

     Authorized Representative 



DRAFT 

09/07/17 
 

 

 

 

 

 

 

______________________________________________________________________________ 

______________________________________________________________________________ 

 

 

 

 

 

TRANSPORTATION TAX ESCROW TRUST AGREEMENT 

 

 

by and between 

 

 

THE CITY OF PEORIA, ARIZONA, 

 

 

 

and 

 

 

ZIONS BANK, A DIVISION OF ZB, NATIONAL ASSOCIATION 
as Escrow Trustee 

 

 

 

 

 

Dated as of October 1, 2017 

 

 

 

 

 

______________________________________________________________________________ 

_____________________________________________________________________________ ̀  



 

TRANSPORTATION TAX ESCROW TRUST AGREEMENT 

 

 

THIS TRANSPORTATION TAX ESCROW TRUST AGREEMENT, dated as of 

October 1, 2017 (this “Agreement”), by and between the CITY OF PEORIA, ARIZONA, a 

municipal corporation under the laws of the State of Arizona (the “City”), for its own benefit and 

for the benefit of the PEORIA MUNICIPAL DEVELOPMENT AUTHORITY, INC. (the 

“Corporation”), and ZIONS BANK, A DIVISION OF ZB, NATIONAL ASSOCIATION, a 

national banking association authorized to exercise trust powers under the laws of the State of 

Arizona, as escrow trustee (the “Trustee”), 

W I T N E S S E T H: 

WHEREAS, the Mayor and Council of the City, by resolution adopted on 

September 19, 2017 (the “Resolution”), has authorized the execution and delivery of certain 

Pledged Transportation Tax Revenue Refunding Obligations, Series 2017 (the “Refunding 

Obligations”), a portion of the proceeds of which will provide funds to be used to redeem the 

Corporation’s Revenue Bonds, Series 2012 (the “Obligations Being Refunded”), as further 

described in the report of Causey Demgen & Moore P.C. with respect to the refunding of the 

Obligations Being Refunded (the “Report”); and 

WHEREAS, the Trustee shall accept and administer the trust created hereby 

which is to be irrevocable with respect to the safekeeping and handling of the moneys and securi-

ties to be held in trust for the payment of the Obligations Being Refunded;  

NOW, THEREFORE, PURSUANT TO LAW AND FOR AND IN 

CONSIDERATION OF THE MUTUAL COVENANTS HEREINAFTER CONTAINED, IT IS 

HEREBY AGREED AS FOLLOWS: 

Section 1.  On _______________, 2017 (the “Delivery Date”), there was 

deposited (i) cash in the amount of $____________ (the “Initial Cash Deposit”) and (ii) the 

securities described in the Report (the “Securities”), all of which are and shall be only 

obligations issued or guaranteed by the United States of America which are not callable (or 

additional funds which are either proceeds of the sale of the Refunding Obligations or funds of 

the City sufficient to permit the Trustee to purchase the Securities on the Delivery Date), to be 

held by the Trustee in a special and separate trust fund, designated as the “City of Peoria, 

Arizona Refunding (2017) Trust Fund” (the “Trust Fund”).  The Initial Cash Deposit and the 

Securities shall be deposited in the Trust Fund immediately upon receipt thereof by the Trustee 

from the City.  As determined in the Report, the maturing principal amount of the Securities, 

together with the scheduled interest thereon and the Initial Cash Deposit, are sufficient to assure 

that the amounts available in the Trust Fund will be sufficient to pay when due the interest on 

and the principal of the Obligations Being Refunded as the same mature or are prepaid. 

Section 2.  (A)  The Trustee shall, at all times, hold the Initial Cash Deposit and 

the Securities in the Trust Fund for the benefit of the City, the Corporation and the registered 

owners of the Obligations Being Refunded, and shall maintain the Trust Fund wholly segregated 
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from other funds and securities on deposit with the Trustee, shall never commingle the Initial 

Cash Deposit and the Securities with other funds or securities of the Trustee and shall never at 

any time use, loan or borrow the same in any way so that sufficient funds shall be available to 

pay the interest requirements of the Obligations Being Refunded as the same accrue and become 

due and payable from time to time and to pay the principal of the Obligations Being Refunded as 

the same shall become due and payable on the dates the Obligations Being Refunded are to be 

paid or redeemed as set forth in the Report (the “Payment Schedules”). 

(B) The Trustee shall reinvest cash balances held in the Trust Fund, 

only upon receipt of written direction from the City, and to the extent not required for the 

payment of the principal of and interest on the Obligations Being Refunded as set forth in the 

Payment Schedules, in United States Treasury Certificates of Indebtedness, State and Local 

Government Series (“SLGS”), at a zero percent (0.0%) interest rate, maturing on the next 

succeeding semiannual debt service payment date for the Obligations Being Refunded (the 

“Restricted Reinvestment Obligations”), provided that amounts which may not be so invested 

shall be held in cash and shall not be invested.  (The Initial Cash Deposit shall be held in the 

Trust Fund in cash and shall not be invested.)  Such investments shall be made only to the extent 

permitted by, and shall be made in accordance with, the applicable statutes, rules and regulations 

governing such investments issued by the Bureau of the Fiscal Service.  Such rules and regula-

tions currently require that a subscription for purchase of the investment be submitted at least 15 

(or, for subscriptions of less than $10,000,000, five) but no more than 60 days prior to the date of 

investment.  If the Department of the Treasury (or the Bureau of the Fiscal Service) of the United 

States suspends the sale of SLGS causing the Trustee to be unable to purchase SLGS, then the 

Trustee shall reinvest cash balances held in the Trust Fund at the written direction of the City.    

The Trustee shall hold balances not so invested in accordance with Section 4 hereof. 

(C) The Trustee may sell or redeem the Securities in advance of their 

maturity dates and invest the proceeds of such sale or redemption or other moneys credited to the 

Trust Fund in connection with such sale or redemption in other non-callable obligations issued or 

guaranteed by the United States of America (the “Substitute Securities”) only upon receipt of 

written instructions from the Chief Financial Officer of the City to do so and receipt by the 

parties hereto and the City of (1) an opinion in form and substance satisfactory to them from a 

nationally recognized bond counsel to the effect that such action will not affect adversely the 

status of the interest on the Obligations Being Refunded or the Refunding Obligations for federal 

income tax purposes and will not affect adversely the right of the City to issue obligations the 

interest on which is excludable from gross income for federal income tax purposes and (2) a 

report from a nationally recognized accountant or firm of accountants selected by the City 

verifying the accuracy of the arithmetic computations of the adequacy of the proceeds from the 

liquidation together with any other moneys and the maturing principal of and interest on the 

Substitute Securities to be credited to the Trust Fund, to pay when due the interest on the 

Obligations Being Refunded and the principal of the Obligations Being Refunded as set forth in 

the Payment Schedules as they become due at maturity or upon prior redemption.  Upon any 

such sale or redemption of investments and reinvestment, any amounts not needed in the Trust 

Fund to provide for payments on the Obligations Being Refunded, as shown by such 

accountant’s report, may be withdrawn from the Trust Fund at the direction of the City, returned 

to the City and applied for the benefit of the City in accordance with applicable law. 
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(D) If on the Delivery Date the Trustee did not receive any of the 

Securities (the “Failed Escrow Securities”), the Trustee may have accepted, as temporary 

substitutes, cash or, at the same purchase price, other obligations issued or guaranteed by the 

United States (the “Temporary Escrow Securities”) the payments on which are scheduled to 

provide, as determined by an independent certified public accountant selected by the City, along 

with such cash, at least the same amounts of moneys on or before the same dates as the Failed 

Escrow Securities for which they were substituted.  (The Trustee relied upon a report of a firm of 

independent certified public accountants that the condition in the preceding sentence was 

satisfied.)  If the Temporary Escrow Securities were delivered, thereafter, upon delivery to the 

Trustee of the Failed Escrow Securities together with any amounts paid thereon subsequent to 

the Delivery Date, the Trustee shall return an amount of such cash and the Temporary Escrow 

Securities, and any amount paid, thereon subsequent to the Delivery Date, corresponding to the 

Failed Escrow Securities which the Temporary Escrow Securities replaced. 

Section 3.  The debt service on the Obligations Being Refunded shall be paid 

from the following sources in the order listed below: 

(1) The Initial Cash Deposit. 

(2) Cash receipts from the Securities, the Restricted Reinvestment 

Obligations, the Substitute Securities or the Temporary Escrow Securities. 

Amounts available from such sources shall be applied consistently with the Payment Schedules. 

Section 4.  Any moneys credited to the Trust Fund which are not invested in the 

Securities, the Restricted Reinvestment Obligations, the Substitute Securities or the Temporary 

Escrow Securities as provided herein shall be held as a demand deposit and shall be secured in 

the same manner as deposits of public moneys or invested in direct general obligations of the 

United States of America. 

Section 5.  (A)  The Trustee shall make timely payments from the Trust Fund to 

The Bank of New York Mellon Trust Company, N.A., as the trustee for the Obligations Being 

Refunded (the “Prior Trustee”), in the amounts and on the dates necessary to permit the payment 

when due as set forth in the Payment Schedules of the principal of and interest on the 

Obligations Being Refunded as the same become due and payable or when the Obligations Being 

Refunded are to be redeemed. 

(B) The City hereby irrevocably instructs the Prior Trustee to, and the 

Prior Trustee shall, as soon as possible, cause notice of the redemption of the Obligations Being 

Refunded to be provided in the form and by the means required by the trust indenture securing 

payment of the Obligations Being Refunded (the “Prior Indenture”), and, if applicable, to The 

Depository Trust Company, New York, New York (“DTC”), and through the Electronic 

Municipal Market Access system (“EMMA”), with such additional information as is deemed 

appropriate. 



 

4 

(C) The City further hereby irrevocably instructs the Prior Trustee, for 

and on behalf of the City and the Corporation, to cause notice of redemption of the Obligations 

Being Refunded to be provided in the form and by the means required by the Prior Indenture, 

and, if applicable, to DTC and through EMMA, with such additional information as is deemed 

appropriate. 

(D) Any costs incurred in mailing the notices described in (B) and (C) 

hereinabove may be billed to the City. 

Section 6.  If, at any time or times, there are insufficient funds on hand in the 

Trust Fund for the payment of the principal of and interest on the Obligations Being Refunded as 

the same become due as set forth in the Payment Schedules, the Trustee shall promptly notify the 

City of such deficiency by telephone and by registered first class mail, postage prepaid. 

Section 7.  On February 1, 2018, the Trustee shall submit to the City a report 

covering all moneys the Trustee has received and all payments the Trustee has made under the 

provisions hereof during the six-month period ending January 1, 2018.  Each report also shall list 

all investments and moneys on deposit with the Trustee as of the date of the report. 

Section 8.  For its services hereunder, the Trustee shall receive the sum of 

$3,500.00 upon the date of delivery of the Refunding Obligations.  The Trustee shall not make 

claim upon or expect payment from any amounts held hereunder for payment of any other 

amounts due or claimed to be due to the Trustee. 

Section 9.  When all amounts payable with respect to the Obligations Being 

Refunded have become due and the Prior Trustee has on deposit all moneys necessary for the 

payment of such amounts, the Trustee shall on the business day next succeeding the date the last 

of the Obligations Being Refunded is prepaid, transfer all moneys and investments credited to 

the Trust Fund in excess of the amounts needed to pay the amounts payable on the Obligations 

Being Refunded to the City to be applied for the benefit of the City in accordance with 

applicable law. 

Section 10.  The registered owners of the Obligations Being Refunded have a 

beneficial interest in the Trust Fund.  It is therefore expressly recited, understood and agreed by 

the parties hereto that this Agreement shall not be revoked and shall not be amended in any 

manner which may adversely affect the rights herein sought to be protected until the provisions 

of this Agreement have been fully carried out. 

Section 11.  The Trustee shall be under no obligation to inquire into or be 

otherwise responsible for the performance or nonperformance by the City of any of its 

obligations or to protect any of the rights of the City under any of the proceedings with respect to 

the Obligations Being Refunded or the Refunding Obligations.  The Trustee shall not be liable 

for any act done or step taken or omitted by it or for any mistake of fact or law or for anything 

which it may do or refrain from doing except for its negligence or its default in the performance 

of any obligation imposed upon it under the terms of this Agreement.  The Trustee shall not be 
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liable or responsible for any loss resulting from any investment made pursuant to this Agreement 

in compliance with the provisions hereof. 

Section 12.  The City shall have the right to audit the books, records and accounts 

of the Trustee insofar as they pertain to the Trust Fund. 

Section 13.  Except as otherwise provided herein, neither this Agreement or the 

Trust Fund may be assigned by the Trustee without the prior written consent of the City unless 

the Trustee is required by law to divest itself of its interest in its corporate trust department or 

unless the Trustee sells or otherwise assigns all or substantially all of its corporate trust business, 

in which event the Trust Fund shall be continued by the successor in interest of the Trustee.  Any 

trust company or national banking association into which the Trustee or its successor may be 

converted, merged or with which it may be consolidated, or to which it may sell or transfer all or 

substantially all of its corporate trust business as a whole shall be the successor of the Trustee 

with the same rights, powers, duties and obligations and subject to the same restrictions, 

limitations and liabilities as its predecessor, all without the execution or filing of any paper or 

any further act on the part of any of the parties hereto, anything herein to the contrary 

notwithstanding. 

Section 14.  If any section, paragraph, subdivision, sentence, clause or phrase 

hereof shall for any reason be held illegal or unenforceable, such decision shall not affect the 

validity of the remaining portions hereof.  The parties hereby declare that they would have 

executed this Agreement and each and every other section, paragraph, subdivision, sentence, 

clause and phrase hereof, irrespective of the fact that any one or more sections, paragraphs, 

subdivisions, sentences, clauses or phrases hereof may be held to be illegal, invalid or 

unenforceable.  If any provision hereof contains any ambiguity which may be construed as either 

valid or invalid, the valid construction shall be adopted.  In construing this Agreement, it should 

be noted that the Refunding Obligations and the Obligations Being Refunded are intended to be 

obligations the interest on which is excludable from gross income under Section 103(a) of the 

Internal Revenue Code of 1986, as amended, and the provisions hereof should be construed to 

permit that result. 

Section 15.  Notice shall be sufficient hereunder, if it is contained in a writing to 

the City at 8401 West Monroe Street, Peoria, Arizona 85345, Attention:  Chief Financial Officer 

or to the Trustee at Zions Bank, a Division of ZB, National Association, Attention:  Corporate 

Trust Services, or any other address which may be designated from time to time by any party in 

writing delivered to the City or the Trustee, as applicable, or is provided by facsimile means in a 

form acceptable to the recipient. 

Section 16.  This Agreement shall be governed exclusively by the provisions 

hereof and by the applicable laws of the State of Arizona.  This Agreement expresses the entire 

understanding and all agreements of the parties hereto with each other with respect to the subject 

matter hereof, and no party hereto has made or shall be bound by any agreement or any 

representation to any other party which is not expressly set forth in this Agreement. 
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Section 17.  (A) To the extent applicable by provision of law, the Trustee 

acknowledges that this Agreement is subject to cancellation pursuant to Section 38-511, Arizona 

Revised Statutes, the provisions of which are incorporated herein and which provides that the 

City may within three years after its execution cancel any contract (including this Agreement) 

without penalty or further obligation made by the City if any person significantly involved in 

initiating, negotiating, securing, drafting or creating the contract on behalf of the City is at any 

time while the contract or any extension of the contract is in effect, an employee or agent of any 

other party to the contract in any capacity or a consultant to any other party to the contract with 

respect to the subject matter of the contract. 

(B) To the extent applicable under Section 41-4401, Arizona Revised 

Statutes, the Trustee shall comply with all federal immigration laws and regulations that relate to 

its employees and its compliance with the “e-verify” requirements under Section 23-214(A), 

Arizona Revised Statutes.  The breach by the Trustee of the foregoing shall be deemed a material 

breach of this Agreement and may result in the termination of the services of the Trustee by the 

City.  The City retains the legal right to randomly inspect the papers and records of the Trustee to 

ensure that the Trustee is complying with the foregoing.  The Trustee shall keep such papers and 

records open for random inspection during normal business hours by the City.  The Trustee shall 

cooperate with the random inspections by the City including granting the City entry rights onto 

its property to perform such random inspections and waiving its respective rights to keep such 

papers and records confidential. 

(C) Pursuant to Section 35-393 et. seq., Arizona Revised Statutes, the 

Trustee hereby certifies it is not currently engaged in, and for the duration of the Agreement shall 

not engage in, a boycott of Israel.  The term “boycott” has the meaning set forth in 

Section 35-393, Arizona Revised Statutes.  If the Town determines that the Trustee’s 

certification above is false or that it has breached such agreement, the Town may impose 

remedies as provided by law. 

Section 18.  This Agreement may be executed in several counterparts, each of 

which shall be an original, all of which together shall constitute but one instrument. 

Section 19. The transaction described herein may be conducted and related 

documents may be stored by electronic means.  Copies, telecopies, facsimiles, electronic files 

and other reproductions of original executed documents shall be deemed to be authentic and 

valid counterparts of such original documents for all purposes, including the filing of any claim, 

action or suit in the appropriate court of law. 
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of 

the day and year first above written. 

CITY OF PEORIA, ARIZONA, a municipal 

corporation under the laws of the State of Arizona, 

as purchaser 

 

 

 

 

By  

    Mayor 

 

ATTEST: 

 

 

 

 

  

    City Clerk 

 

 

APPROVED AS TO FORM: 

 

 

 

 

By  

    City Attorney 
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ZIONS BANK, A DIVISION OF ZB, NATIONAL 

ASSOCIATION, as the Trustee 

 

 

 

 

By  

    Authorized Representative 

 

 

 

ACKNOWLEDGED BY THE BANK OF NEW 

YORK MELLON TRUST COMPANY, N.A., 

as the Prior Trustee 

 

 

 

 

By ................................................................... 

    Authorized Representative 
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CITY OF PEORIA, ARIZONA
COUNCIL COMMUNICATION Agenda Item: 9C. 

Date Prepared:  8/28/2017  Council Meeting Date: 9/19/2017

TO: Jeff Tyne, City Manager 

THROUGH: Andy Granger, Deputy City Manager 

FROM: Chris M. Jacques, AICP, Planning Director 

SUBJECT: Life in Christ Lutheran Church Annexation, Northwest Corner 75th Avenue and
Banff Lane 

Purpose:

This is a request for the City Council to adopt an Ordinance approving the annexation of
approximately 2.18 acres of privately owned property, located at the northwest corner of Banff
Lane and 75th Avenue.
 

Background/Summary:

Life in Christ Lutheran Church has initiated a request to annex one parcel of privately owned
property, totaling 95,334 square feet (approximately 2.18 acres), located on the northwest corner
of Banff Lane & 75th Avenue. The subject property is more specifically depicted in the legal
description and map attached to this report as Exhibit 1. The property is contiguous to the City's
jurisdictional boundaries, lies within the City's Planning Area (General Plan) and is in
conformance with the adopted annexation policy.
 
The annexation process pursuant to A.R.S. §9-471 is briefly described below:
 

1. Filing of blank petition with County Recorder by the City opens up a thirty (30) day waiting
period to discuss the proposal – COMPLETED;

2. The City must then hold a public hearing (no action) to discuss the proposal within the
waiting period – COMPLETED, Public Hearing held with the City Council on (8/15/17);

3. At the conclusion of the 30-day waiting period, the municipality has up to 1-year to collect
signatures satisfying the annexation “test.” – COMPLETED;

4.  The City holds a final public hearing to consider and take action on the annexation request
– (9/19/17);

5.  The annexation is effective 30 days upon adoption of the ordinance.
 
Under State Law, a successful annexation requires the completion of a petition with (a)
signatures of owners of one-half or more in value of the real and personal property; and (b) more
than one-half of the persons owning real and personal property that would be subject to taxation



by the City in the event of annexation. This annexation case involves one (1) parcel. The owner
has completed a signed petition, thereby satisfying the above requirements, covering 100% of
the property that would be subject to taxation, which is also 100% of the assessed value of the
property subject to taxation.

Previous Actions:

The initial public hearing was held by the City Council on August 15, 2017. Pursuant to A.R.S.
§9-471, no action was taken. There were no speakers, and there was no Council discussion on
the item. 

Options:

A:  Adopt the Annexation Ordinance through the second of two City Council meetings; or
 
B:  Do not adopt the Annexation Ordinance, and allow the subject property to remain in the County.

Staff Recommendation:

Discussion and possible action to adopt ORD. 2017-41 approving the annexation of
approximately 95,334 square feet (2.18 acres), located at the northwest corner of 75th Avenue
and Banff Lane.
 

Fiscal Analysis:

This request will not generate any direct budgetary impacts. However; as a newly annexed
parcel, the City would assume operational costs associated with the provision and maintenance
of services for public safety, transportation, recreation, and general governance and would be
the beneficiary of new property tax revenues.

Narrative:

The property is currently used for religious worship with an existing church facility that includes
on-site parking and surface improvements. When under construction, instead of re-constructing
the septic, the owner requested permission from City Engineering to construct a sewer lateral to
connect to the nearest City sewer line. After some consideration, the City permitted the
connection with the condition that they apply to annex into the City of Peoria within a six month
time frame. This application to annex is in compliance with that condition, and because they are
utilizing City services.
 
The property is currently zoned Rural-43 in the County, which retains a suburban/rural, one-acre
lot minimum character. The General Plan Land Use designation is Estate Density Residential.
Once the property is annexed into the City, the subject site will receive initial zoning consistent
with the current zoning.
 
 
 



ATTACHMENTS:

Exhibit 1 - Legal Description & Location Map
Exhibit 2 - Signed Petition
Exhibit 3 - Aerial Map
Exhibit 4 - Draft Ordinance

Contact Name and Number:  

Sean Allen, Senior Planner, (623) 773-7337
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Signed Petition 
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     Exhibit “3” 
 

Aerial Map 
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EXHIBIT “4” 

Annexation Ordinance 



 
 

 

ORDINANCE NO. 2017-41 
 

AN ORDINANCE OF THE MAYOR AND COUNCIL OF THE 
CITY OF PEORIA, ARIZONA EXTENDING AND 
INCREASING THE CORPORATE LIMITS OF THE CITY OF 
PEORIA OF MARICOPA COUNTY, STATE OF ARIZONA, 
PURSUANT TO THE PROVISIONS OF TITLE 9, CHAPTER 
4, ARTICLE 7, ARIZONA REVISED STATUTES AND 
AMENDMENTS THERETO, BY ANNEXING THERETO 
CERTAIN TERRITORY CONTIGUOUS TO THE EXISTING 
CITY LIMITS OF THE CITY OF PEORIA, AND PROVIDING 
FOR SEVERABILITY. 

 
WHEREAS, a petition in writing, accompanied by a map or plot of said real 

property, having been filed and presented to the Mayor and Council of the City of Peoria, 
Arizona, signed by the owners of more than one-half in value of the real and personal 
property and more than one-half of the persons owning real and personal property as 
would be subject to taxation by the City of Peoria in the event of annexation within the 
territory and land hereinafter described as shown by the last assessment of said property, 
which said territory is contiguous to the City of Peoria, and not now embraced within its 
limits, asking that the property more particularly hereinafter described be annexed to the 
City of Peoria, and to extend and increase the corporate limits of the City of Peoria so as to 
embrace the same; and 

 
WHEREAS, the Mayor and Council of the City of Peoria, Arizona, are desirous of 

complying with said petition and extending and increasing the corporate limits of the City of 
Peoria to include said territory; and 

 
WHEREAS, the said petition sets forth a true and correct description of all the 

exterior boundaries of the entire area proposed to be annexed to the City of Peoria, and 
had attached thereto at all times an accurate map to the territory desired to be annexed; 
and 

 
WHEREAS, no alterations increasing or reducing the territory sought to be annexed 

have been made after the said petition had been signed by any owner of real and personal 
property in such territory; and 

 
WHEREAS, none of the land in the area proposed to be annexed consists of 

Arizona State Trust Land and therefore no approval of the State Land Commissioner and 
State Selection Board is required; and 

 
WHEREAS, the provisions of Sections 9-471, Arizona Revised Statutes, and 

amendments thereto, have been fully observed; and 



Ordinance No. 2017-41 
Page 2 of 6 

 

 
 

WHEREAS, proper and sufficient certification and proof of the foregoing facts are 
now on file in the office of the City Clerk of the City of Peoria, Arizona, together with a true 
and correct copy of the original petition referred to herein, which is on file in the office of 
the county recorder; and 

 
WHEREAS, the City of Peoria may elect to provide regular fire department services 

to a newly annexed area under A.R.S. § 48.813(A). 
 

NOW, THEREFORE, BE IT ORDAINED by the Mayor and Council of the City of 
Peoria, Arizona, as follows: 

 
SECTION 1. That the following described territory be, and the same hereby is, 

annexed to the City of Peoria, and that the present corporate limits be, and the same 
hereby are, extended and increased to include the following described territory contiguous 
to the present City limits, to wit: 

 
See EXHIBIT “A” to this Ordinance 

 
SECTION 2. Upon Annexation, the property shall be placed in the Mesquite District 

for purposes of Council Elections. 
 

SECTION 3. Pursuant to A.R.S. § 48.813(A), the property described in Exhibit A is 
hereby placed under the City’s fire, emergency medical, and police protection generally 
provided to other residents within the city. The services shall take effect on the date on 
which this annexation becomes final as set forth in Section 5 below, without further action 
by the City Council. 

 
SECTION 4. That a copy of this ordinance, together with an accurate map of the 

territory hereby annexed to the City of Peoria, certified by the Mayor of said city and 
attached as EXHIBIT “A, Page 2” to this Ordinance, be forthwith filed and recorded in the 
office of the County Recorder of Maricopa County, Arizona. 

 
SECTION 5. This ordinance shall become effective in the manner provided by law. 
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PASSED AND ADOPTED by the Mayor and Council of the City of Peoria, Arizona, 
this 19th day of September, 2017. 

 
 
 
 
 
 

 

Cathy Carlat, Mayor 
 
 
 
 

 

Date Signed 
 

 

ATTEST: 
 
 
 
 

 

Rhonda Germinsky, City Clerk 

APPROVED AS TO FORM: 

 
 

Stephen J. Burg, City Attorney 
 
 
 
 

Published in: Peoria Times 
Publication Dates: September 29 and October 1, 2017 
Effective Date:    
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EXHIBIT A 

LEGAL DESCRIPTION 

Legal Description of Parcel 200-62-006U: 
 

E 307F of FOL DESC PROP BEG NE COR OF S 55 RODS OF NE4 SEC 11 TH W 
1312.08F TH S 377.50F THE E 1312.08F TH N TO POB EX E 55F RD P/D 
87/529011. 
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EXHIBIT A, Page 2 - MAP 
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CERTIFICATION OF MAP 
 
 

SEE ATTACHED EXHIBIT “A”, Page 2 
 
 
 
 
I, Cathy Carlat, Mayor of the City of Peoria, Arizona, do hereby certify that the foregoing 
map is a true and correct map of the territory annexed under any by virtue of the petition of 
the real and personal property owners in the said territory, and by Ordinance No. 2017-xx, 
annexing the territory described in Ordinance No. 2017-41, and as shown on said map as 
a part of the territory to be included within the corporate limits of the City of Peoria, 
Arizona. 

 
 
 
 
 

 

Cathy Carlat, Mayor 
 

ATTEST: 
 
 
 
 

 

Rhonda Germinsky, City Clerk 



CITY OF PEORIA, ARIZONA
COUNCIL COMMUNICATION Agenda Item: 10C. 

Date Prepared:  9/5/2017  Council Meeting Date: 9/19/2017

TO: Jeff Tyne, City Manager 

THROUGH: Andy Granger, Deputy City Manager 

FROM: Adina Lund, P.E., Development and Engineering Director 

SUBJECT: Land Acquisition, 99th Avenue and Northern Avenue  

Purpose:

This is a request for City Council to authorize the acquisition of the vacant land located
northwest of the northwest corner of 99th and Northern Avenues and approve a budget transfer
in the amount of $80,000 from CIP Project UT00326 to UT00329 to fully fund the acquisition
price and associated closing costs.

Background/Summary:

Staff has identified this property for future water/wastewater purposes due to its close proximity
to the existing Butler WRF Influent Pump Station. This purchase will also provide a 10-foot wide
buffer between the existing influent pump station site and any future development to the east. 
Staff has had the property appraised and was able to reach an agreement with the property
owner regarding the terms of the purchase. The property currently has a deed restriction that
limits the parcel’s development; the purchase of the property is contingent upon the property
owner removing the restriction.
 
The agreed upon price was $708,475, which was the assessed value in the appraisal. This
amount and the additional real estate closing costs exceeds the approved budget of the
designated capital project, UT00329-Reclaimed Water Booster Land Purchase at IPS by
$80,000. This request is for the additional funds to come from funds available within UT00326-
Water Meter Replacement Program.

Previous Actions:

Council approved project UT00329-Reclaimed Water Booster Land Purchase at IPS as part of
the adopted FY2018 – FY2027 Capital Improvement Program in the amount of $643,830.

Options:

A: Approve the authorization to acquire the vacant land north of the northwest corner of 99th and
Northern Avenues and approve a budget transfer in the amount of $80,000 from CIP Project
UT00326 to CIP Project UT00329.



 
B: Choose not to authorize the acquisition of the property and the budget transfer.

Staff Recommendation:

Discussion and possible action to: (a) approve the Real Estate Purchase Agreement authorizing
the acquisition of the vacant land north of the northwest corner of 99th and Northern Avenues;
 and (b) approve a budget transfer in the amount of $80,000 from the UT00326 - Water Meter
Replacement Program account to the UT00329-Reclaimed Water Booster Land Purchase at
IPS account. 

Fiscal Analysis:

Request a budget transfer of $80,000 from UT00326-Water Meter Replacement Program
($60,000 – 2050-2140-CIPWR-UT00326 & $20,000 – 2400-2550-CIPWR-UT00326) to
UT00329-Reclaimed Water Booster Land Purchase at IPS.  Funds are available from UT00326
following the completion of this project. 

Narrative:

If approved, staff will notify the property owner to move forward with the process to remove the
deed restriction so that we may proceed with the acquisition of the parcel.

ATTACHMENTS:

Vicinity Map
Location Map
Draft Real Estate Purchase Agreement

Contact Name and Number:  

Angela Manuel, Real Estate Coordinator, (623) 773-7728
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CITY OF PEORIA, ARIZONA
COUNCIL COMMUNICATION Agenda Item: 11C. 

Date Prepared:  9/5/2017  Council Meeting Date: 9/19/2017

TO: Jeff Tyne, City Manager 

THROUGH: Andy Granger, Deputy City Manager 

FROM: Adina Lund, P. E., Development and Engineering Director 

SUBJECT: Abandonment of City Interest, Sewer Line Easement, Arrowhead Entertainment
Center Tract M-1 

Purpose:

This is a request for City Council to approve a Resolution authorizing the release of a portion of
the Sewer Line Easement located within Tract M-1 of the Replat of Lot 10 and Tract M
Arrowhead Entertainment Center Final Plat in the vicinity of Arrowhead Fountain Center Drive
west of Stadium Way.

Background/Summary:

In 2002, the City approved a Final Plat for the Replat of Lot 10 and Tract M of the Arrowhead
Entertainment Center which included the dedication of a 20-foot wide Sewer Line Easement
within Tract M-1. In an effort to mitigate the sewer issues in this area the City worked with the
property and business owners to re-route the sewer line servicing Lot 10B; an easement for the
re-routed line was granted to the City. Recent development on Lot 10B has triggered the removal
of the segment of sewer line that was abandoned in place and the property owner has requested
the abandonment of that portion of the easement that was dedicated on the Final Plat for the
sewer line that is no longer in service.

Previous Actions:

Staff reviewed and approved the request to abandon a portion of the existing Sewer Line
Easement that was dedicated to the City.

Options:

A: City Council authorizes the abandonment, removing this restriction from the property.
 
B: City Council denies the abandonment maintaining the current easement encumbrance on the
property.
 
 



Staff Recommendation:

Discussion and possible action to adopt RES. 2017-98 abandoning the City’s interest in a
portion of a Sewer Line Easement per the Replat of Lot 10 and Tract M of Arrowhead
Entertainment Center as recorded in Maricopa County Recorder Book 583 Page 39.
 

Fiscal Analysis:

There are no costs associated with the Release of a portion of the Sewer Line Easement.

Narrative:

The abandonment will release this encumbrance from the property allowing for greater
development potential.

ATTACHMENTS:

Vicinity Map
Location Map
Resolution
Resolution Exhibit

Contact Name and Number:  

Angela Manuel, Real Estate Coordinator, (623) 773-7728
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 RESOLUTION NO. 2017-98 
 

A RESOLUTION OF THE MAYOR AND COUNCIL OF THE 
CITY OF PEORIA, MARICOPA COUNTY, ARIZONA 
FINDING THAT A PORTION OF A CERTAIN EASEMENT 
FOR PUBLIC SEWER LINE TO BE UNNECESSARY TO 
CITY PURPOSES AND NO LONGER REQUIRED TO BE 
RETAINED BY THE CITY AND DIRECTING THAT SUCH 
UNNECESSARY EASEMENT FOR PUBLIC SEWER LINE 
BE DISPOSED OF IN THE MANNER PROVIDED BY LAW 
AND DECLARING AN EMERGENCY. 

 
 

THEREFORE, BE IT RESOLVED by the Mayor and Council of the City of 
Peoria as follows: 
 

WHEREAS, pursuant to A.R.S. 9-402, the City Council of the City of 
Peoria is vested with the power to determine and find that certain public easement may 
no longer be necessary to the City; and 

 
WHEREAS, pursuant to A.R.S. 9-402, the City Council of the City of 

Peoria is vested with the power to vacate such easement by transfering title to adjacent 
property owners and others; and 
 

WHEREAS, the Mayor and Council find and determine that certain a 
portion of an Easement for Public Sewer Line located in the City of Peoria, Maricopa 
County, Arizona, west of Arrowhead Fountain Center Drive north of Stadium Way, and 
more specifically described in the Legal Description (Exhibit A) attached to this 
Resolution is no longer needed by the City for sewer line purposes. 

 
THEREFORE, BE IT RESOLVED AS FOLLOWS: 

 
SECTION 1.  That Mayor and Council find and determine that a portion of 

the Easement for Public Sewer Line per the Replat of Lot 10 and Tract M of Arrowhead 
Entertainment Center as recorded in Maricopa County Recorder Book 583 Page 39 and 
more specifically set forth on Exhibit “A” attached to this Resolution be and is hereby 
declared abandoned as provided by Chapter 4, Article 1, Title 9 of the Arizona Revised 
Statutes. 



Resolution No. 2017-98 
Easement Abandonment 
Arrowhead Fountain Center & Stadium Way 
September 19, 2017 
Page 2 of 2 
 
 

SECTION 2.  That the City Engineer is directed to prepare and provide 
descriptions for the retention of such easements for public utilities, if any, as may be 
deemed appropriate across the described property. 
 
  SECTION 3.  That the City Clerk shall record the original of this Resolution 
with the Maricopa County Recorder’s Office. 
 

SECTION 4.  The immediate operation of the provisions of this Resolution 
are necessary for the preservation of the public peace, health and safety of the City of 
Peoria, an EMERGENCY is hereby declared to exist and this Resolution shall be in full 
force and effect from and after its passage, adoption and approval by the Mayor and 
Council of the City of Peoria, and it is hereby exempt from the referendum provision of 
the Constitution and laws of the State of Arizona. 
 

PASSED AND ADOPTED by the Mayor and Council of the City of Peoria, 
Arizona this 19th day of September, 2017. 
 
                                                                             _______________________________ 

                Cathy Carlat, Mayor  
             
         _______________________________       
         Date Signed 
                
ATTEST:  
 
 
____________________________________ 
Rhonda Geriminsky, City Clerk 
 
 
APPROVED AS TO FORM: 
 
 
____________________________________ 
Stephen J. Burg, City Attorney 
 
 
ATTACHMENT: 
1. Exhibit A – Legal Description 









CITY OF PEORIA, ARIZONA
COUNCIL COMMUNICATION Agenda Item: 12C. 

Date Prepared:  9/5/2017  Council Meeting Date: 9/19/2017

TO: Jeff Tyne, City Manager 

THROUGH: Andy Granger, Deputy City Manager 

FROM: Adina Lund, P. E., Development and Engineering Director 

SUBJECT: Abandonment of City Interest, Federal Patent Easement, 9413 West El Cortez 

Purpose:

This is a request for City Council to authorize the abandonment of City interest in a portion of a
Federal Patent Easement (Easement) for Roadway and Public Utilities as recorded in Docket
3424 Page 11 located west of 94th Avenue, south of El Cortez Place; and authorize the City
Clerk to record the Resolution with the Maricopa County Recorder’s Office.

Background/Summary:

This request comes from John Mason and Sarah Roberts who own the parcel west of the
southwest corner of 94th Avenue and El Cortez Place. Their parcel identified as Assessor
Parcel Number 201-08-157 is currently encumbered by a 33-foot wide Easement for roadway
and utilities along the northern and eastern boundaries. The property owners have requested the
abandonment of the northern and eastern portion of the Easement within their parcel to allow
greater development potential.

Previous Actions:

Staff reviewed this request and has determined that the Easement that runs along the northern
and eastern boundary of the parcel is no longer necessary for roadway and utility purposes.
Letters from the existing utility companies giving their consent to the abandonment have also
been received by staff.

Options:

A : City Council authorizes the abandonment, removing the Easement encumbrance from the
property.
 
B: City Council denies the abandonment maintaining the current Easement encumbrance on the
property.
 
 



Staff Recommendation:

Discussion and possible action to adopt RES. 2017-99 declaring an emergency to abandon City
interest in a portion of a Federal Patent Easement as recorded in Maricopa County Recorder
Docket Number 3424 Page 11.
 

Fiscal Analysis:

There is no fiscal impact to the City associated with this abandonment request.

Narrative:

The abandonment will release the Easement encumbrance from the property and allow more
flexibility for future development.

ATTACHMENTS:

Vicinity Map
Location Map
Resolution

Contact Name and Number:  

Angela Manuel, Real Estate Coordinator, (623) 773-7728
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 RESOLUTION NO. 2017-99 
 

A RESOLUTION OF THE MAYOR AND COUNCIL OF THE 
CITY OF PEORIA, MARICOPA COUNTY, ARIZONA 
FINDING THAT CERTAIN PUBLIC RIGHTS-OF-WAY 
RESERVED FOR THE PUBLIC BY THE UNITED STATES 
OF AMERICA FOR ROADWAY AND PUBLIC UTILITIES TO 
BE UNNECESSARY TO CITY PURPOSES AND NO 
LONGER REQUIRED TO BE RETAINED BY THE CITY 
AND DIRECTING THAT SUCH UNNECESSARY PUBLIC 
RIGHTS-OF-WAY BE DISPOSED OF IN THE MANNER 
PROVIDED BY LAW AND DECLARING AN EMERGENCY. 

 
 

THEREFORE, BE IT RESOLVED by the Mayor and Council of the City of 
Peoria as follows: 
 

WHEREAS, pursuant to A.R.S. 9-500.24, the City Council of the City of 
Peoria is vested with the power to determine and find that a certain federal patent 
easement dedicated by the United States of America to public use may no longer be 
necessary to the City; and 
 
  WHEREAS, pursuant to A.R.S. 9-500.24, the City is vested with the power 
to vacate such easement by transferring title to adjacent property owners and others; 
and 
 

WHEREAS, the Mayor and Council find and determine that a portion of a 
certain Federal Patent Easement located in the City of Peoria, Maricopa County, 
Arizona, located west of 94th Avenue south of El Cortez Place, and more specifically 
described on the Legal Description (Exhibit A) attached to this Resolution is no longer 
needed by the City for Public Access and Public Utility purposes. 

 
THEREFORE, BE IT RESOLVED AS FOLLOWS: 

 
SECTION 1.  That Mayor and Council find and determine that a portion of 

northern and eastern boundary of a Federal Patent Easement dedicated by the United 
States of America for public access and public utilities as recorded in Docket 3424 Page 
11 and more specifically set forth on Exhibit “A” attached to this Resolution be and are 
hereby declared abandoned as provided by Chapter 4, Article 8, Title 9 of the Arizona 
Revised Statutes. 



Resolution No. 2017-99 
Patent Easement Abandonment 
9413 W El Cortez PL 
September 19, 2017 
Page 2 of 3 
 

SECTION 2.  That the City Engineer is directed to prepare and provide 
descriptions for the retention of such easements for public utilities, if any, as may be 
deemed appropriate across the described property. 
 
  SECTION 3.  That the City Clerk shall record the original of this Resolution 
with the Maricopa County Recorder’s Office. 
 

WHEREAS, the immediate operation of the provisions of this Resolution 
are necessary for the preservation of the public peace, health and safety of the City of 
Peoria, an EMERGENCY is hereby declared to exist and this Resolution shall be in full 
force and effect from and after its passage, adoption and approval by the Mayor and 
Council of the City of Peoria, and it is hereby exempt from the referendum provision of 
the Constitution and laws of the State of Arizona. 
 

PASSED AND ADOPTED by the Mayor and Council of City of Peoria, 
Arizona this 19th day of September, 2017. 
 
 
                                                              _______________________________ 

 Cathy Carlat, Mayor  
 
 _______________________________ 

             Date Signed 
 
ATTEST: 
 
 
______________________________ 
Rhonda Geriminsky, City Clerk 
 
 
APPROVED AS TO FORM: 
 
 
______________________________ 
Stephen J. Burg, City Attorney 
 
ATTACHMENT: 
 

1. Exhibit A – Legal Description 
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Exhibit A – Legal Description 
Abandonment Area 

 
 

That portion of the North Half of the Southwest Quarter of the Northwest Quarter of the 
Southeast Quarter of Section 4, Township 4 North, Range 1 East of the Gila and Salt 
River Meridian, Maricopa County, Arizona, more particularly described as follows: 
 
 
The North 33 feet and the East 33 feet of Lot 1 of Happy Valley/Lake Pleasant, 
according to the Plat of record in the Office of the County Recorder of Maricopa County, 
Arizona, recorded as Book 912 of Maps, Page 41 of the Official Records. 



CITY OF PEORIA, ARIZONA
COUNCIL COMMUNICATION Agenda Item: 13C. 

Date Prepared:  9/5/2017  Council Meeting Date: 9/19/2017

TO: Jeff Tyne, City Manager 

THROUGH: Andy Granger, Deputy City Manager 

FROM: Adina Lund, P. E., Development and Engineering Director 

SUBJECT: Dedication of Public Roadway, Northern Avenue west of 85th Avenue  

Purpose:

This is a request for City Council to authorize the execution of a Dedication of Public Roadway
for Northern Avenue west of 85th Avenue adjacent to the retention basin at the northwest corner
of Northern and 85th Avenues.

Background/Summary:

Development of the vacant land to the north and west of the City owned retention basin has
triggered the construction of a decel lane/right turn lane west of 85th Avenue. This construction
will require the dedication of right of way from the basin property.

Previous Actions:

Council approved a Minor General Plan Amendment and Rezoning for the development of the
parcels to the north and west of the City owned retention basin at the February 21, 2017 Council
Meeting.

Options:

A: City Council authorizes the execution and recordation of the Dedication of Public Roadway.
 
B: City Council chooses not to authorize the Dedication of Public Roadway resulting in Northern
Avenue right of way not being dedicated for public use.

Staff Recommendation:

Discussion and possible action to adopt RES. 2017-100 authorizing the City Manager to
execute the Dedication of Public Roadway.
 

Fiscal Analysis:



There is no fiscal impact to the City associated with dedicating the right of way to the public.

Narrative:

Recordation of the Dedication of Public Roadway will provide a public record of the existence
and location of the right of way.

ATTACHMENTS:

Vicinity Map
Location Map
Resolution
Resolution Exhibit

Contact Name and Number:  

Angela Manuel, Real Estate Coordinator, (623) 773-7728
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 RESOLUTION NO. 2017-100 
 
  RESOLUTION OF THE MAYOR AND COUNCIL OF THE 

CITY OF PEORIA, ARIZONA, AUTHORIZING THE 
GRANTING OF A DEDICATION OF A PUBLIC ROADWAY 
TO THE PUBLIC RELATED TO DEVELOPMENT ADJACENT 
TO THE NORTHERN AVENUE RETENTION BASIN. 

 
 
  WHEREAS, development of land adjacent to the City owned retention basin 
at the northwest corner of Northern and 85th Avenues requires the dedication of land rights 
for a public roadway. 
 
 
  WHEREAS, Pursuant to Article I, Section III of the Peoria City Charter, the 
City Council may convey any right, title or interest in any real property in such terms as the 
City Council determines to be appropriate and necessary; and 
 
 
  WHEREAS, Pursuant to the Peoria City Charter and in accordance with the 
findings set forth above, the Mayor and Council of the City of Peoria consent to the 
granting of a Dedication of Public Roadway and authorize the City Manager to execute the 
document; and 
 
 
  THEREFORE, BE IT RESOLVED that the Mayor and Council of the City of 
Peoria, Arizona authorize the granting of the attached Dedication of Public Roadway to the 
public, and authorize the City Manager to execute the document. 



Resolution No. 2017-100 
Northern Avenue Right-of-Way 
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  PASSED AND ADOPTED by the Mayor and Council of the City of Peoria, 
Arizona this 19th day of September, 2017. 
 
 
 
        ___________________________ 
                                                                                           Cathy Carlat, Mayor 
 
 
        ___________________________ 
        Date Signed  
 
ATTEST: 
 
 
______________________________ 
Rhonda Geriminsky, City Clerk 
 
 
 
APPROVED AS TO FORM: 
 
 
______________________________ 
Stephen J. Burg, City Attorney 
 
 
Attachment: 
 
1. Dedication of Public Roadway 











CITY OF PEORIA, ARIZONA
COUNCIL COMMUNICATION Agenda Item: 14C. 

Date Prepared:  8/28/2017  Council Meeting Date: 9/19/2017

TO: Jeff Tyne, City Manager 

THROUGH: Andy Granger, Deputy City Manager 

FROM: Adina Lund, P.E., Development and Engineering Director 

SUBJECT: Replat, Fourth Amended Plat of a Condominium Final Plat of CV Condominiums
Phase One, Lake Pleasant Parkway and Cibola Vista Drive 

Purpose:

This is a request for City Council to approve the Replat of “Fourth Amended Plat of a
Condominium Final Plat of CV Condominiums Phase One,” located on Lake Pleasant Parkway
and Cibola Vista Drive, and authorize the Mayor and City Clerk to sign and record the Final Plat
with the Maricopa County Recorder’s Office subject to the following stipulations:
 
1.  All civil and landscape/irrigation plans must be approved by the City of Peoria (City) prior to
recordation of the Final Plat.
 
2.  An approval of design from the City Engineering Department for the necessary improvements
in accordance with the City Subdivision Regulations, as determined by the City Engineer, must
be obtained prior to recording the Final Plat.
 
3 .  The developer must provide a financial assurance in the amount agreed upon by the City
Engineer and an Agreement to Install for construction of the infrastructure improvements in
accordance with the City Subdivision Regulations, prior to recordation of the Final Plat.
 
4.  In the event that the Final Plat is not recorded within 60 days of Council approval, the Final
Plat will become void. The developer may request re-approval from the City, with the
understanding that the City has the option of imposing additional requirements or stipulations.

Background/Summary:

The purpose of the Replat is to amend the previous plat by adding additional condominium
buildings and adjusting the easements as necessary. This development is within the City’s
water/sewer service area.

Previous Actions:

The condominium plat was reviewed by the City, approved, and recorded in 2003 (Book 655



Page 10).

Options:

A: The Replat has been approved through the Development and Engineering Department. An
option would be to not accept the proposed Replat; although it should be noted that not approving
the Replat will prevent the Developer from developing this land.
 
B: The other option would be to formally approve the Replat and allow this parcel to be
developed.

Staff Recommendation:

Discussion and possible action to approve the Replat, Fourth Amended Plat of a Condominium
Final Plat of CV Condominiums Phase One, located at Lake Pleasant Parkway and Cibola Vista
Drive, subject to stipulations.
 

Fiscal Analysis:

There is no direct budgetary impact to the City to approve the Replat.

Narrative:

The acceptance of this Replat by City Council will allow the developer to move forward in
developing this property.

ATTACHMENTS:

Exhibit 1: Replat
Exhibit 2: Vicinity Map

Contact Name and Number:  

Jodi Breyfogle, P.E., (623) 773-7577



































CITY OF PEORIA, ARIZONA
COUNCIL COMMUNICATION Agenda Item: 15C. 

Date Prepared:  9/5/2017  Council Meeting Date: 9/19/2017

TO: Jeff Tyne, City Manager 

THROUGH: Andy Granger, Deputy City Manager 

FROM: Adina Lund, P.E., Development and Engineering Director 

SUBJECT: Replat of Building 6 - Units 69-72, Olive Business Park, Olive Avenue and Loop
101 

Purpose:

This is a request for City Council to approve a Replat of Building 6 – Units 69-72, located in
Olive Business Park on the southwest corner of Olive Avenue and Loop 101, and authorize the
Mayor and City Clerk to sign and record the Replat with the Maricopa County Recorder’s Office
subject to the following stipulation:

 
In the event that the Replat is not recorded within 60 days of Council approval, the Replat will
become void. The developer may request re-approval from the City, with the understanding that
the City has the option of imposing additional requirements or stipulations.

Background/Summary:

The purpose of the Replat is to combine four condo units into one for commercial use. The Olive
Avenue Business Park condo plat was originally set up with individual units identified within
buildings throughout the site. As sales take place in the condominium subdivision,
reconfigurations of the units may be necessary (shifting of unit lines, combining of units, etc.).
 
This development is located within the City’s water/sewer service area.

Previous Actions:

The original condominium plat was reviewed by the City and recorded in February 2006.

Options:

A: The Replat has been approved through the Development and Engineering Department. An
option would be to not accept the proposed Replat; although it should be noted that not approving
the Replat will prevent the Developer from moving forward with the sale and development of
these units.
 
 B : The other option would be to formally approve the Replat and allow these units to be sold and



developed.

Staff Recommendation:

Discussion and possible action to approve the Replat of Building 6 - Units 69-72, Olive Business
Park, located at Olive Avenue and Loop 101, subject to stipulations.
 

Fiscal Analysis:

There is no direct budgetary impact to the City to approve the Replat.

Narrative:

The acceptance of this Replat by City Council will allow the developer to move forward in
developing this property.

ATTACHMENTS:

Exhibit 1: Replat
Exhibit 2: Vicinity Map

Contact Name and Number:  

Jodi Breyfogle, P.E., (623) 773-7577









CITY OF PEORIA, ARIZONA
COUNCIL COMMUNICATION Agenda Item: 16C. 

Date Prepared:  9/5/2017  Council Meeting Date: 9/19/2017

TO: Jeff Tyne, City Manager 

THROUGH: Andy Granger, Deputy City Manager 

FROM: Adina Lund, P.E., Development and Engineering Director 

SUBJECT: Replat, Parcel 6 of Cibola Vista, Lake Pleasant Parkway and Cibola Vista Drive 

Purpose:

This is a request for City Council to approve a Replat of Parcel 6 of Cibola Vista, located on
Lake Pleasant Parkway and Cibola Vista Drive, and authorize the Mayor and City Clerk to sign
and record the Replat with the Maricopa County Recorder’s Office subject to the following
stipulations:
 
1.  All civil plans must be approved by the City of Peoria (City) prior to recordation of the Replat.
 
2.  An approval of design from the Development and Engineering Department for the necessary
improvements in accordance with the City Subdivision Regulations, as determined by the City
Engineer, must be obtained prior to recording the Replat.
 
3 .  The developer must provide a financial assurance in the amount agreed upon by the City
Engineer and an Agreement to Install for construction of the infrastructure improvements in
accordance with the City Subdivision Regulations, prior to recordation of the Replat.
 
4.  In the event that the Replat is not recorded within 60 days of Council approval, the Replat will
become void.  The developer may request re-approval from the City, with the understanding that
the City has the option of imposing additional requirements or stipulations.

Background/Summary:

The purpose of the Replat is to divide one lot into two within the Cibola Vista planned area
development.  This development is within the City’s water/sewer service area.

Previous Actions:

The final plat for Cibola Vista was approved by the City and recorded in Book 653 Page 33.

Options:

A: The Replat has been approved through the Development and Engineering Department. An



option would be to not accept the proposed Replat; although it should be noted that not approving
the Replat will prevent the Developer from developing this land.
 
B: The other option would be to formally approve the Replat and allow this parcel to be
developed.

Staff Recommendation:

Discussion and possible action to approve the Replat, Parcel 6 of Cibola Vista, located at Lake
Pleasant Parkway and Cibola Vista Drive, subject to stipulations.
 

Fiscal Analysis:

There is no direct budgetary impact to the City to approve the Replat.

Narrative:

The acceptance of this Replat by City Council will allow the developer to move forward in
developing this property.
 
 
 

ATTACHMENTS:

Exhibit 1: Replat
Exhibit 2: Vicinity Map

Contact Name and Number:  

Jodi Breyfogle, P.E., (623) 773-7577









CITY OF PEORIA, ARIZONA
COUNCIL COMMUNICATION Agenda Item: 17C. 

Date Prepared:  9/5/2017  Council Meeting Date: 9/19/2017

TO: Jeff Tyne, City Manager 

THROUGH: Julie Arendall, Deputy City Manager 

FROM: Sonia Andrews, Deputy Finance Director 

SUBJECT: PUBLIC HEARING - Liquor License, Pho for Days, 15703 North 83rd Avenue,
Suite #100 

Purpose:

Pursuant to Arizona Law the City must make a recommendation to the State Liquor Board
regarding the approval of applications to sell alcoholic beverages in the City. The Standard for
the City’s recommendation is whether the best interest of the community will be served by the
issuance of these licenses and whether the public convenience is served.

Background/Summary:

Pho for Days, is a new restaurant in an existing building, located at 15703 North 83rd Avenue
Suite #100. The new owners have applied for a New Restaurant (Series 12) Liquor License.
 The previous restaurant at this location was Humble Pie. The application agent is Peter H.
Schelstraete.
 
A Series 12 Restaurant license is a non-transferable license that allows for the restaurant to sell
and serve all types of spirituous liquor solely for consumption on the premises.  A Restaurant
license requires that at least forty percent (40%) of the restaurant’s gross revenue comes from
the sale of food.  Failure to meet the 40% food requirement may result in revocation of the
license.
 
Some of the businesses around Pho for Days are AZ Ice, Revolu Modern Taqueria and Peoria
Sports Complex.  There are no staff concerns with Pho for Days.  The public hearing notice was
posted for at least 20 days, and no comments were received during the posting period.  The
license application was reviewed according to State law and all Departments gave approvals.

Previous Actions:

In August 2012, the Mayor and Council recommended approval to the Arizona State Liquor
Board for Humble Pie for a New Restaurant (Series 12) Liquor License located at 15703 North
83rd Avenue Suite #100.



Options:

A. Recommend approval to the Arizona State Liquor Board for a New Restaurant Liquor License
(Series 12) for Pho for Days, located at 15703 North 83rd Avenue Suite #100, Peter H.
Schelstraete, Applicant, LL#20018541.
 
B. Recommend denial to the Arizona State Liquor Board for a New Restaurant Liquor License
(Series 12) for Pho for Days, located at 15703 North 83rd Avenue Suite #100, Peter H.
Schelstraete, Applicant, LL#20018541.

Staff Recommendation:

Discussion and possible action to recommend approval to the State Liquor Board for a New
Restaurant Liquor License (Series 12) for Pho for Days, located at 15703 North 83rd Avenue
Suite #100, Peter H. Schelstraete, Applicant, LL#20018541.
 
 

Fiscal Analysis:

The item has no financial implications.

Narrative:

The appropriate fees have been paid and the applicant has been advised that a representative
needs to be present at the meeting to answer any questions that the Council or public may have.

ATTACHMENTS:

Pho for Days App

Contact Name and Number:  

Samuel Brown (623) 773-7658

















CITY OF PEORIA, ARIZONA
COUNCIL COMMUNICATION Agenda Item: 18R. 

Date Prepared:  8/9/2017  Council Meeting Date: 9/19/2017

TO: Jeff Tyne, City Manager 

THROUGH: Andy Granger, Deputy District Manager 

FROM: Chris M. Jacques, AICP, Planning Director 

SUBJECT: PUBLIC HEARING - Cross of Glory Church Annexation, 101st Lane and Jomax
Road 

Purpose:

This is a request for City Council to hold a Public Hearing to hear any testimony deemed
appropriate on the proposed annexation (Case ANX17-02). No Council action may be taken at
this time.

Background/Summary:

The City of Peoria is initiating a request on behalf of the property owner, Cross of Glory
Lutheran Church, for annexation of 7.52 acres of privately owned property, totaling
approximately 327,758 square feet, located south of the intersection of 101st Lane and Jomax
Road. The property owner identifies the purpose of the request in Exhibit 3, which includes public
safety services and connection to utility services. 
 
The subject property is more specifically depicted in the legal description and map attached to
this report (Exhibit 1). The property is contiguous to the City’s jurisdictional boundaries, lies
within the City’s Planning Area (General Plan) and is in conformance with the adopted
annexation policy.
 
The annexation process pursuant to A.R.S. §9-471 is briefly described below:
 

a. Filing of blank petition with County Recorder by the City opens up a thirty (30) day waiting
period to discuss the proposal – COMPLETED

b. The City must then hold a public hearing (no action) to discuss the proposal within the
waiting period – CITY COUNCIL (9/19/17)

c. At the conclusion of the 30-day waiting period, the municipality has up to 1-year to collect
signatures satisfying the annexation “test.” – NOT COMPLETED

d. The City holds a final public hearing to consider and take action on the annexation request
– TBD

e. The annexation is effective 30 days upon adoption of the ordinance.
 



Under state statute, a successful annexation requires the completion of a petition with (a) signatures of
owners of one-half or more in value of the real and personal property; and (b) more than one-half of the
persons owning real and personal property that would be subject to taxation by the City in the event of
annexation.

Previous Actions:

No previous actions have been taken on this item.

Options:

A: Hold the first of two public hearings (no action) as required for annexation under A.R.S. §9-
471.
 
B: Do not open the public hearing for the annexation request; proceedings to annex the subject
property into the City would be abandoned at this time.
 

Staff Recommendation:

No Council action required.
 

Fiscal Analysis:

This request will not generate any direct budgetary impacts. However, should the Council elect to
annex the property; the City would assume operational costs associated with the provision and
maintenance of services for public safety, wastewater, transportation, recreation and general
governance. Water service may be provided by the City of Peoria or EPCOR due to the close
proximity of EPCOR’s water main directly across the street along Jomax Road, per Deputy
Utilities Director Mike Weber.

Narrative:

The northern portion of the property is developed, consisting of a building and two parking areas.
The southern half of the property is vacant. The property is currently used as a place of worship.
It is zoned Rural-43 (RU-43) in the County, which retains a suburban/rural, one-acre lot minimum
character. The General Plan Land Use designation for the property is Low Density Residential
(2-5 du/ac). If the property was to be annexed into the City, the subject site will receive initial
zoning consistent with the current zoning, which may be Suburban Ranch (SR-43) or Single
Family Residential (R1-43). Places of worship are permitted in both zoning districts.

ATTACHMENTS:

Exhbit 1 - Legal Description
Exhibit 2 - Vicinity Map
Exhibit 3 - Church Request



Contact Name and Number:  

Jennifer Fostino, Planner (623) 773-7565



Exhibit 1 

Legal Description of Parcel 201-17-013A 

 

The East half of GLO Lot Two (2) of Section 5, Township 4 North, Range 1 East of the Gila and 

Salt River Base and Meridian, Maricopa County, Arizona; 

EXCEPT the East 165 feet of GLO Lot 2; and 

EXCEPT the South 581 feet of GLO Lot 2. 
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Applicant: Cross of Glory Lutheran Church
Request: Annex 7.52 acres into the City of
Peoria.
Location: SEC 102nd Ave and Lake
Pleasant Parkway

Vicinity Map

Exhibit 2Jurisdiction
County
Peoria

Annexation





CITY OF PEORIA, ARIZONA
COUNCIL COMMUNICATION Agenda Item: 19R. 

Date Prepared:  8/15/2017  Council Meeting Date: 9/19/2017

TO: Jeff Tyne, City Manager 

THROUGH: Andy Granger, Deputy City Manager 

FROM: Chris M. Jacques, AICP, Planning Director 

SUBJECT: PUBLIC HEARING - Rezoning, Hidden Paradise Estates, Planned Area
Development, 79th Avenue and Williams Road 

Purpose:

This is a request for City Council to adopt an Ordinance rezoning approximately 77.68 acres of
land located at the northeast corner of 79th Avenue and Williams Road from Single Family (R1-
35) to a Planned Area Development (PAD), to facilitate the development of 114 single-family
homes.
 
The City has received one (1) letter in support of this case and one (1) letter in opposition to
this case (received June 2015).  On September 7, 2017, the Planning and Zoning Commission
unanimously recommended approval of this case.  Three (3) residents of the adjacent County
Island spoke in opposition to the case and eight (8) individuals not wishing to speak indicated
opposition. 

Background/Summary:

The subject site is a vacant, undeveloped property located at the northeast corner of 79th
Avenue and Williams Road.  The site was annexed into Peoria in 1982 by Ordinance 82-21 and
provided with General Agricultural (AG) Zoning.  In 2004, the property was rezoned from AG to
Single Family Residential (R1-35) through case Z04-12, approved by Ordinance 04-208. The
site has remained vacant since annexation, although gravel mining and placement of fill/grading
has occurred.
 
The applicant is requesting to rezone the property from Single Family Residential (R1-35) to the
Hidden Paradise Estates Planned Area Development (PAD) in order to allow a single-family
residential development consisting of up to 114 homes.  The PAD would provide for a minimum
lot size of 12,000 square feet; however the conceptual development plans includes 68 lots that
are at least 13,600 square feet in area and an additional 37 lots that are at least 18,000 square
feet in area, with an average lot size of 15,214 square feet.  The proposal would result in a gross
density of 1.47 units per acre.
 
General Plan Conformance



The subject property is designated Estate Density Residential (0-2 du/ac, target of 1 du/ac) and
Water on the General Plan Land Use Map. The Estate land use designation denotes areas
where large lot single-family residential developments are desirable and/or areas where the
preservation of open space and vistas are emphasized.  The proposal provides a density of 1.47
du/ac, which falls within the prescribed density range for the Estate Residential land use
designation, although it exceeds the target density of 1.0 du/ac. The General Plan allows the
Target Density for the land use designation to be exceeded for those projects which exhibit
superior quality and design and/or those which provide amenities, dedications, or improvements
above and beyond the minimum City standards, as described in Section 2.c. of the General
Plan.  
 
Through the PAD, the development will implement enhanced amenities and provide significantly
more open space than is typically required for a development of this size and number of lots. 

The project will provide over 28 acres of open space (36.7% gross site), significantly
exceeding all open space requirements.  15 acres (19%) of the site will be maintained as
the New River Wash corridor, and the developer will install trail improvements including
landscaping and a 10-foot wide concrete trail that they will maintain (a public easement will
be dedicated over the trail). 
The project will also  include at least six acres of useable open space, which at over 9.5%
of the developed site area (excluding preserved wash) significantly exceeds the typical 7%
useable open space requirement that would apply to projects with similar lot sizes.
The development will provide substantial trail connections, both for future residents of the
development, as well as for residents of the surrounding areas.  Trails will be provided
running along the north and south boundaries of the project from 79th Avenue to the New
River Trail, enhancing recreational opportunities and increasing access to the New River
Trail, both for patrons as well as for maintenance purposes. 
The project will also feature an architecturally-integrated theme walls that are consistent
with the development design and also compatible with the rural character of the area to the
east of the site.
While the minimum lot size will be 12,000 sf, over one third of the lots will be at least
18,000 sf, and all but nine lots will be 13,900 sf or greater. 

 
Based on these enhancements, commensurate with the proposed density of 0.47 du/ac above
the target density of 1 du/ac and proportional to the size of the community, the PAD density is
found to be in conformance with the General Plan.
 
Analysis of Request:
The proposed mix of moderate to large-lot residential lots will complement the existing residential
development in the area, while providing enhanced amenities for the development and
vicinity. The significant open space area and trails both through the development and along the
New River will benefit the city as a whole.  
 
The project meets the intent of the General Plan, and staff supports the proposed single family
residential Planned Area Development (PAD) Zoning designation for this site.
 
 



Public Participation:
 
Public Noticing:
Public notice was provided in the manner prescribed under Section 14-39-6 of the City of Peoria
General Plan. Posting of the site was completed within the prescribed number of days prior to
the Public Hearing.
 
Support / Opposition
Staff received one letter of opposition in 2015 and an additional letter of no opposition in 2016.
 
As a requirement of the Rezoning application process, the applicant conducted a neighborhood
meeting and provided a Citizen Participation Report detailing the results of the meeting.  A
second meeting later held as the proposal was modified in response to staff and neighborhood
input. For both meetings, the applicant notified all property owners within a 1,320-foot radius of
the site and all registered Homeowner’s Associations within 1 mile of the site. The first meeting
was held on June 26, 2013 at 6:00p.m. at Rancho Solano Preparatory School and the second
meeting at on October 15, 2015 at 6:30p.m. at Foothills Branch Library. Twelve members of the
public attended the first meeting and eight attended the second meeting. 
The topics of questions/concerns and responses (in italics) are below:

Concerns regarding increased traffic along Patrick Lane and Williams Road

Road improvements on 77th Avenue will direct traffic away from Patrick Lane (future
connection).  An access point originally shown at Williams Road will now only
provide emergency access, not general resident access.

Increased school population
A Developer Assistance Agreement has been signed with the PUSD and the district
has provided a letter of support for the proposal.

Concern regarding two story homes along the southern boundary of the project
The project will consist of a mixture of single story and two story homes, similar to
the Fletcher Heights neighborhood south of the site.  There will be a 40-foot
landscaped buffer between the proposed lots and the back walls of the existing
homes to the south.  The future homes themselves will be located over 70 feet from
the existing homes.

Desire for increased lot size
Lots along the southern boundary of the project have been increased from less than
8,000 sf to a minimum of 13,900 sf in area.  Over 92% of the lots will be at least
13,900 sf. provided. The trail is located within the proposed development along the
Natural Open Space area on the east end of the site. Another private property
borders the proposal to the east, then a larger wash corridor, landscape tract, and
then the adjacent neighborhood approximately 480 to 700 feet away. A number of
adjacent residents were supportive of the trail network and planned to use it (the trail
would be dedicated for public use, and not as an HOA amenity). The trail is a
community and eventual regional amenity which meets a number of goals in the
General Plan.



 
Peoria Unified School District (PUSD)
This property is within the Peoria Unified School District (PUSD) boundary.  PUSD has
participated in the review of this project and has been in communication with the applicant
regarding the proposal and school facilities in the area. Reportedly, the applicant has committed
to the terms of a separate Developer Assistance Agreement (DAA) with the District.
 
Accordingly, the City has received a letter from the Peoria Unified School District indicating the
school district’s support for the proposed rezoning.
 

Previous Actions:

A public hearing was held for this case at the September 7, 2017 Planning & Zoning Commission
Meeting.  Three (3) members of the public spoke in opposition to the case.  Their
comments/concerns included the items listed below.  Staff's responses are in italics following
each comment.
 

Believe there is need for a horse trail along Patrick Lane to the west of the site
Off-site improvements, such as a horse trail,  cannot be required unless warranted. 
These requirements are typically identified based on reports such as a Traffic Impact
Analysis, drainage report, etc.
 
Increased traffic on Patrick Lane
Addressed under Citizen Participation in the Background/Summary section of this memo.
 
Would like lots similar to the existing one acre lots
Addressed under Citizen Participation in the Background/Summary section of this memo.
 
School crowding
Addressed under Citizen Participation in the Background/Summary section of this memo.

 
Eight (8) additional individuals who did not wish to speak also indicated their opposition.  Specific
comments were not provided regarding their concerns.
 
The Planning & Zoning Commission recommended approval of this request, with a 4-0 vote.
 
 

Options:

A:   Approve as recommended by the Planning & Zoning Commission; or
B:   Approve with modifications; or
C:   Deny; or
D:   Continue action to a date certain or indefinitely; or
E:   Remand to the Planning & Zoning Commission for further



       consideration.

Staff Recommendation:

Discussion and possible action to concur with the Planning and Zoning Commission's unanimous
recommendation and adopt ORD. 2017-42 approving the rezoning of approximately 77.68 acres
of property, generally located at the northeast corner of 79th Avenue and Williams Road from
Single Family (R1-35) to the Hidden Paradise Estates Planned Area Development (PAD)
District.

Fiscal Analysis:

This request is not expected to have immediate budgetary impacts to the City.

Narrative:

If the City Council takes action to approve this case, the next steps in the development process
would include Preliminary Plat, Final Plat and then construction permits.

ATTACHMENTS:

Exhibit 1 - Vicinity Map
Exhibit 2 - Staff Report to the Planning and Zoning Commission
Exhibit 3 -Letter of Support from PUSD
Exhibit 4 - Draft Ordinance

Contact Name and Number:  

Melissa Sigmund, AICP, Principal Planner, (623) 773-7603
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Applicant: Coe & Van Loo
Request: Rezoning of  approximately 77.86 acres located at the southeast
corner of Patrick Lane and 79th Avenue from Single Family Residential R1-
35 to the Hidden Paradise Estates Planned Area Development (PAD)
Zoning District.   The proposed PAD would allow development of up to 114
single family residences.
Location: Northeast corner of 79th Avenue and Williams Road.

Vicinity Map
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EXHIBIT 2

Staff Report to the Planning and Zoning Commission Dated September 7, 2017
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Applicant: Coe & Van Loo

Request: Rezoning of  approximately 77.86 acres located at the southeast
corner of Patrick Lane and 79th Avenue from Single Family Residential R1-
35 to the Hidden Paradise Estates Planned Area Development (PAD)
Zoning District.   The proposed PAD would allow development of up to 114
single family residences.

Location: Northeast corner of 79th Avenue and Williams Road.

Vicinity Map
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Applicant: Coe & Van Loo

Request: Rezoning of  approximately 77.86 acres located at the southeast
corner of Patrick Lane and 79th Avenue from Single Family Residential R1-
35 to the Hidden Paradise Estates Planned Area Development (PAD)
Zoning District.   The proposed PAD would allow development of up to 114
single family residences.

Location: Northeast corner of 79th Avenue and Williams Road.

General Plan Land Use Map
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Applicant: Coe & Van Loo

Request: Rezoning of  approximately 77.86 acres located at the southeast
corner of Patrick Lane and 79th Avenue from Single Family Residential R1-
35 to the Hidden Paradise Estates Planned Area Development (PAD)
Zoning District.   The proposed PAD would allow development of up to 114
single family residences.

Location: Northeast corner of 79th Avenue and Williams Road.

Zoning Map
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Phoenix, AZ 85017

Applicant Matrix Equities, Inc.
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 1. Introduction
Purpose of Request

The purpose of  this request is to obtain Planned Area Development zoning for the 

Hidden Paradise Estates development. Hidden Paradise Estates is as a detached 

single family residential neighborhood in the City of  Peoria. PAD zoning is 

requested in order to encourage more creative and efficient utilization of  a site that 

contains the New River Wash, a challenging geological feature that consumes a 

large portion of  the site’s eastern edge. PAD zoning is also requested to provide 

flexibility in lot sizing and to maintain the detached single family residential 

character of  the surrounding subdivisions. 

Existing Conditions

Hidden Paradise Estates is an undeveloped 77.68 acre site including approximately 

15 acres of  the New River Wash Channel. The site is located at the northwest 

corner of  the 79th Avenue and the Williams Road alignments, one quarter of  a mile 

south of  Pinnacle Peak Road. It is bordered on the north by residential land, on the 

south by a PAD planned community, on the southwest by an R1-10 subdivision, 

on the west by residential land in Maricopa County, and on the east by a PAD 

planned community in the City of  Glendale (See Existing Conditions Map - Exhibit 

D). Access will be provided from 77th Avenue, connecting to Pinnacle Peak Road, 

and a secondary future access from Patrick Lane at the northwest corner of  the 

property. The site is currently zoned R1-35 with a Residential/Estate general plan 

designation. 

Surrounding Property Ownership

The existing properties surrounding Hidden Paradise Estates are primarily privately 

owned parcels or lots (See Adjacent Properties Map - Exhibit G). The following 

properties are adjacent to the Hidden Paradise Estates site: 

• North of  the site is vacant residential land zoned SR-43 and R1-35 and a   
PAD planned community. 

• South of  the site is Fletcher Heights, a PAD planned community. 

• Southwest of  the site is Deer Valley Estates, an R1-10 subdivision.

• East of  the site is Hillcrest Ranch, a PAD master planned community in the  
City of  Glendale.



2Hidden Paradise Estates
Planned Area Development (PAD) - Standards and Guidelines Report

• West of  the site are large-lot and mobile home sites zoned RU-43 in 
Maricopa County.

History

The property was initially zoned as General Agricultural (AG). The property was 

rezoned from AG to R1-35 as zoning case Z04-03 in 2004. A formal submittal to 

rezone and a Minor General Plan Amendment were submitted in November 2011. 

The rezoning case, Z11-0008, proposed to rezone the property from R1-35 to R1-10. 

The Minor General Plan Amendment, GPA11-0015, proposed an amendment from 

Residential/Estate to Low Density Residential. The submittal was administratively 

withdrawn. 

 2. Preliminary Development Plan 

The Hidden Paradise Estates development is designed to be consistent with the 

surrounding character of  the area. Currently, there are three subdivisions adjacent 

to the Hidden Paradise Estates property. The average lot sizes of  these subdivisions 

range from 5,359 s.f. to 10,000 s.f. with densities ranging from 2.2 to 4.7 DU/

AC. The conceptual development plan for Hidden Paradise Estates proposes up to 

114 single family residential lots; 9 lots are a minimum of  12,000 s.f., 68 lots are a 

minimum of  13,600 s.f., and 37 lots are a minimum of  18,000 s.f. Lots will range in 

size from 12,000 s.f. to approximately 24,000 s.f. with an average lot size of  15,214 

s.f. The site contains a gross area of  77.68 acres and will generate a dwelling unit 

density of  1.47 DU/AC (See Site Plan - Exhibit E). The plat is proposed to provide 

approximately 28 acres (36%) of  open space which will include about 15 acres of  

preserved area within or adjacent to the New River Channel. The remaining 13 

acres of  open space will be utilized for drainage and retention facilities, landscaped 

open spaces, landscaped buffer, and recreational amenities. A minimum of  six (6)

acres of  the open space shall be useable open space as defined in the City of  Peoria 

Design Review Manual.

The proposed preliminary plat addresses all relevant site issues, restraints, 

challenges, and requirements such as site access, site vehicular circulation and traffic 

impact, site drainage and retention, site utilities, site open space, landscaping and 

walls, site pedestrian trails and circulation, and all other required site improvements. 

(See Site Plan – Exhibit E).
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 3. Permitted, Conditional, and Accessory 
Uses

All permitted principal uses, permitted conditional uses, and permitted accessory 

uses shall be in the conformance with sections 14-5-2, 14-5-3 & 14-5-4 of  the City of  

Peoria Zoning Ordinance.

 4. Project Phasing and Development 
Schedule

Hidden Paradise Estates will be developed in one phase. The single phased project 

is projected to begin construction in the 1st quarter of  the year 2018 with total 

build-out projected for the 2nd quarter of  the year 2019. These are best estimate 

projections which can be affected by many factors and are therefore subject to 

revision.

  5.  Project Development Standards

The property development standards in the comparison table below shall apply in 

the proposed PAD zoning district. The table compares the development standards 

of  the proposed PAD and the similar R1-12 zoning district.

Property Development Standards
Hidden Paradise 

Estates PAD
R1-12

Minimum Lot Area (s.f.) 12,000 12,000

Minimum Lot Width (ft) 80 70

Minimum Lot Depth (ft) 150 100

Maximum Lot Coverage (%) 45% 40%

Maximum Building Height (ft) 30 30

Front Setback - Side-entry garage* (ft) 10** 10**

Front Setback - Front-facing garage*** (ft) 20 20

Interior Side Setback (min/total ft) 5/13 5/15

Rear Setback (ft) 15 15

Notes:
*     Side entry garages shall be prohibited on corner lots
**   Not more than 60% of  the total front elevation shall occur at the 10’ setback
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*** With front-facing garages, the 10’ front setback can apply to the livable portion 
of  the home provided not more than 60% of  the total front elevation occurs at the 
10’ setback 

Lot Size Variation

Size Number of Lots

< 13,600 s.f.  9

> 18,000 s.f.  37

Total Maximum 
# of Lots

114

The following development standards and requirements shall be maintained or 

exceeded without deviation from any of  the applicable City of  Peoria zoning, 

engineering or design review standard, requirement or provision for the proposed 

PAD district.

• Accessory Use Standards

• Lighting Standards

• Roadway Standards

• Parking Requirements

• Signage Standards

• Landscape Requirements

The property will be developed in accordance with the City of  Peoria Design 

Review Manual.

Lighting Standards

All non-wash / drainage channel trails and active open space areas shall receive a 

low level lighting fixture that will comply with the Dark Sky Ordinance per City of  

Peoria Zoning Ordinance Section 14-3-2F.

Parking Requirements

All proposed residential, local streets shall allow on-street parking, and each single-

family residential unit shall be provided a required 2 off-street spaces/unit within a 

garage or car port. All parking requirements shall conform to the parking standards 

contained within Article 14-23 of  the Peoria Zoning Ordinance.
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 6. Project Signage Standards

Signage shall conform to the standards in Article 14-34 of  the Peoria Zoning 

Ordinance. A permanent Subdivision Identification Sign will be located at the 

community entry. The entry monumentation signage shall conform to Article 

14-34-8; A; 28 of  the Peoria Zoning Ordinance. The primary identity sign will use 

complimentary materials to help announce the arrival into the community (See Entry 

Feature and Wall Elevations - Exhibit I).

 7. Project Landscape Standards
Amenities

All homes are within easy walking distance to the open space areas provided 

within this project.  The main park is centered along the southern boundary of  the 

community. Amenities within this main park include a picnic ramada, BBQ grills, 

an open play turf  area, a community gathering area, and a covered tot lot.  A dog 

park is centrally located in the community and contains shaded benches, dog waste 

stations, and an open play turf  area. Two additional minor parks provide open play 

turf  areas and picnic tables (See Amenities & Recreational Facilities - Exhibit J). The 

open space areas along the eastern and western boundaries provide the community 

the opportunity to immerse themselves in the natural landscape and to explore 

native plant material and wildlife.  The trails, walls, landscaping, and entry features 

will be themed to provide the development a sense of  cohesion and to complement 

the surrounding natural landscape.  Each of  the open space areas is designed to 

work together to help create a neighborhood destination, and encourage community 

interaction (See Landscape Plan - Exhibit H).

The wall elements framing the main entry at 77th Avenue include natural tone 

smooth face CMU block with a “split face” accent block.  The wall is periodically 

punctuated by theme columns with similar materials to break up the length of  the 

project walls.  A steel two rail ranch fence is used as an accent at key locations in 

the community, including the entry and the park areas. All walls and fencing shall 

conform to the City of  Peoria Zoning Ordinance Section 14-3-5.
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Plant materials will be low-water use, with informal tree planting adjacent to 

the sidewalks.  The open space areas adjacent to the wash will use native plant 

material to complement the surrounding character.  Common areas, retention 

basins, and other developed areas will be maintained by the Hidden Paradise 

Estates Home Owners Association including the channel and trail on the Williams 

Road Alignment from the west property line to New River. All vegetation used in 

screening shall conform to the City of  Peoria Zoning Ordinance 14-3-4.

Open Space 

A total of  28.48 acres (36.7% of  gross acreage) of  total open space has been 

provided within Hidden Paradise Estates, approximately 15 acres of  which is made 

up of  the New River Wash Channel. Of  the 28+/- acres of  Open Space provided, 

6 +/- acres (~9.6% net site excluding preserved wash) is to be designated and 

developed as useable open space.  All Open Space improvements will conform to 

the City of  Peoria Zoning Ordinance Section 14-35.

 8. Infrastructure/Utilities 

Existing water, sewer, and roadway connectivity is available to the project from the 

north, west and south.  An access proposed by the River Walk project to the north 

for 77th Avenue will provide the main connection for this project.  This connection 

will provide vehicular traffic to the north allowing for easy connection to Pinnacle 

Peak Road. Patrick Lane exists to the west of  the project as a full improved half  

street and provides access to 83rd Avenue. A secondary future access from Patrick 

Lane is proposed at the northwest corner of  the property at 79th Avenue. Access to 

the northwest corner of  this project is proposed as a future long term access point.  

Improvements and connection to the 79th Avenue and Patrick Lane intersection 

will take place when adequate right of  way is dedicated by the property owner to 

the north or west. 79th Avenue, although shown on the City Circulation Map as 

connecting from Patrick Lane to Williams, is being removed as a collector road by 

the City Traffic Engineering Department. An emergency fire access is proposed at 

the southwest corner of  this project which will provide fire access to Williams Road. 

The proposed local streets for this project will be constructed as public streets in 

accordance with the typical standard City of  Peoria details.  
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Sunrise Water Company provides water service to this project.  The system will be 

designed to meet the City of  Peoria’s design standards for water infrastructure and 

will also meet Sunrise Water Company’s (SWC) standards.  In the southwest corner 

there is a parcel owned by Sunrise Water Company that includes a storage tank 

and pump system.  A well is located within the water campus and an additional 

Sunrise Water Company well is located to the east of  the Patrick Lane and 79th 

Avenue intersection.  An existing 12-inch water distribution line is located to the 

north and west of  this project.  This project will connect to the existing main and 

loop an internal 8-inch water main through the interior local streets.  A fire flow test 

has been performed on the existing Sunrise Water system which has concluded the 

existing system meets the fire flow demands for this project.  In addition a water 

model has been prepared which verifies the future water mains to be constructed 

with this project will also meet fire flow demands.  Please refer to the Water Master 

Plan for this project for more information.

Sewer service for this project will be provided by the City of  Peoria.  The proposed 

sewer system will convey wastewater from Hidden Paradise Estates to the southwest 

and will not require upgrades to the existing sewer system.

The sewer flow from the neighborhood will exit at the southwestern corner of  

the Hidden Paradise Estates site and travel west in a new offsite sewer main in 

Williams Road which connects to an existing city main at 81st Avenue. The flow 

depth throughout this route ranges from 0 to 80 percent full according to the 2007 

Wastewater Master Plan by Carollo.  Please refer to the Wastewater Master plan for 

this project for more information.

Dry utilities will be provided by Southwest Gas, Cox Communications, Century 

Link, and Arizona Public Service.

Fire, police and sanitation services will be provided by the City of  Peoria.

Onsite and Offsite Drainage 

The Federal Emergency Management Agency (FEMA) and National Flood 

Insurance Program (NFIP) issued the Flood Insurance Rate Map (FIRM) for 

Maricopa County, Arizona and Incorporated Areas, Map Numbers: 04013C1255L, 

Map Revised: October 16, 2013. The site property is located within the Zone X, 
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Zone A, and Zone AE.  The site is impacted by existing flood plain on east from 

New River and from a localized flooding area to the north fed by Rock Springs 

Wash.  Storm water from the north will be conveyed through a proposed drainage 

channel along the northern edge of  this project.  This flow will outlet to New River.  

The flood plain from New River on the east will be improved, moving the flood 

plain to the east by adding fill material to the proposed project site.  

Offsite runoff  from the southwest of  the property will be routed through the project 

site along the southern boundary (along the Williams Rd. alignment). 

Onsite runoff  for the gross site area will be managed to flow in the local streets 

to onsite retention basin open space areas.  The rainfall used to calculate the 

basin volume will be based on the NOAA Atlas 14, Volume 1, Version 5, Point 

Precipitation Frequency Estimates (PPFE) with 90% confidence interval. The 

proposed retention basins will be designed to retain the on-site runoff  for the 100-

year, 2-hour storm event. The designed side slope of  6:1 adjacent to public rights-

of-way or pedestrian access, and 4:1 adjacent to the lot walls, fences and hedges. 

The retention basins will have a maximum ponding depth of  3 feet with a minimum 

bottom slope of  0.1% for positive drainage toward discharge points. The retention 

basins will be designed to drain within 36 hours. However, certain variations in 

the geological characteristics make-up of  the property may result in a slower drain 

time. If  this occurs, additional dry wells will be installed as necessary to ensure the 

retention basins drain properly and within the allocated 36 hour period.  Retention 

basins adjacent to New River will have bleed off  pipes installed to allow storm water 

to drain at a metered rate.  



9Hidden Paradise Estates
Planned Area Development (PAD) - Standards and Guidelines Report

11. Legal description
PARCEL NO. 1: 

The North half  of  the South half  of  the Northeast quarter of  Section 14, Township 

4 North, Range 1 East of  the Gila and Salt River Base and Meridian, Maricopa 

County, Arizona. 

PARCEL NO 2: 

The South half  of  the South half  of  the Northeast quarter of  Section 14, Township 

4 North, Range 1 East of  the Gila and Salt River Base and Meridian, Maricopa 

County, Arizona. 

EXCEPT the West 1,960 feet of  the South 40 feet of   the South half  of  the South 

half  of  the Northeast quarter of  Section 14, Township 4 North, Range 1 East of  the 

Gila and Salt River Base and Meridian, Maricopa County, Arizona; and 

EXCEPT the West 200 feet of  the South 310 feet of  the South half  of  the South 

half  of  the Northeast quarter of  Section 4, Township 4 North,  Range 1 East of  the 

Gila and Salt River Base and Meridian, Maricopa County, Arizona; and 

EXCEPT the South 40 feet thereof; and 

EXCEPT the West 40 feet thereof.
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Amenities & Recreational 
Facilities

Rainbow Bench
Patterson-Williams Athletic MFG. Co.

Ramada
Classic Recreation Systems “Denver” CMU Color to match Walls  

Square Litter Receptacle
Patterson-Williams Athletic MFG. Co.

Copper Cove Playground C
Playworld Systems

Extra Heavy-Duty Recycled Plastic Picnic Tables
Patterson-Williams Athletic MFG. Co.
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Cluster Box Unit 
Mailbox
Salsbury Industries



4550 N 12th Street
Phoenix, AZ 85014

602-264-6831









EXHIBIT 3

Peoria Unified School District 
Letter of Support for Hidden 

Paradise Estates



6330 VV          . Thunderbird . Glendale, Arizona 85306

P.O. Box 39 . Peoria, Arizona 85380-0039

623.486.6000 . www.peoriaud.k12.az.us

April 20, 2017 

Ms. Melissa Sigmund 

Principal Planner 

City of Peoria 

9875 North 85th Ave. 

Peoria, AZ 85382 

(o) 623.773.7603 

(e) melissa.sigmund@peoriaaz.gov 

RE: Hidden Paradise Estates Rezoning (Z13-0008)/Minor General Plan Amendment (GPA13-0004) 

Dear Ms. Sigmund, 

This letter is intended to inform the City of Peoria of the communication between Peoria Unified School 

District (the “District”) and Coe & Van Loo Consultants, Inc. regarding the proposed development at 

Hidden Paradise Estates. It also asserts the District’s support of the rezoning and Minor General Plan 

Amendment for this development. 

The District and Cochran Estates LLC had previously worked diligently to execute a Developer 

Assistance Agreement (DAA) for Hidden Paradise Estates, which was entered by both parties on August 

13, 2013 (MCR 20130757998). The DAA remains active as its convents run with the land (approx. 77.4 

ac. NEC of W Williams Rd and N 79th Ave). Coe & Van Loo Consultants, Inc. has expressed their 

commitment to support the current DAA and the students who will be living in Hidden Paradise Estates. 

The District wishes to commend Coe & Van Loo Consultants, Inc. for their support of public education. 

We look forward to our new partnership in serving the future residents of the City. Please feel free to 

contact me if you have any questions or need additional information. 

Respectfully, 

Terrell J. Harris 

Department of Research and Planning 

Cc: Kenneth Hicks, Chief Financial Officer 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit 4 
DRAFT ORDINANCE 

 
 

 
 

  



 
 
 
 
 
 

ORDINANCE NO 2017-42 
 

AN ORDINANCE OF THE CITY OF PEORIA, MARICOPA 
COUNTY, ARIZONA ZONING PROPERTY FROM SINGLE 
FAMILY RESIDENTIAL (R1-35) TO THE HIDDEN 
PARADISE ESTATES PLANNED AREA DEVELOPMENT 
(PAD) DISTRICT; AMENDING THE ZONING MAP AND 
PROVIDING FOR AN EFFECTIVE DATE. 

 
WHEREAS, the City of Peoria Planning and Zoning Commission held a 

public hearing on September 7, 2017 in zoning case Z13-0008 in the manner prescribed 
by law for the purpose of considering an amendment to the zoning district boundaries of 
property within the City of Peoria, Arizona to provide for rezoning of a parcel of land as 
described below from Single Family Residential (R1-35) to the Hidden Paradise Estates 
Planned Area Development (PAD) zoning district for a single family development as 
provided in Section 21-601 of the Peoria City Code (1977 edition);  
 

WHEREAS, due and proper notice of such Public Hearing was given in 
the time, form, substance and manner provided by law including publication of such 
notice in the Peoria Times Newspaper on August 18, 2017; and 
 

WHEREAS, the City of Peoria Planning and Zoning Commission has 
recommended to the Mayor and the Council of the City of Peoria, Arizona, the zoning of 
property as aforesaid and the Mayor and the Council of the City of Peoria, Arizona 
desires to accept such recommendation and rezone the property as described below as 
aforesaid. 
 

NOW, THEREFORE BE IT ORDAINED by the Mayor and Council of the 
City of Peoria, Arizona that: 
 

SECTION 1.  A parcel of land in Peoria, Maricopa County, Arizona, which 
is more accurately described in Exhibits A, and B to this Ordinance, is hereby rezoned 
from Single Family Residential (R1-35) to the Hidden Paradise Estates Planned Area 
Development (PAD) zoning district 

 
SECTION 2.  The amendment to the zoning herein provided be 

conditioned and subject to the following stipulations: 
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1. The development shall substantially conform to the Hidden Paradise Estates 
Standards and Guidelines Report (Exhibit E), as contained in the staff report to the 
Planning and Zoning Commission for September 7, 2017. 

2. The development proposal shall be limited to a maximum of 114 residential lots, and 
shall not exceed a gross density of 1.47 dwelling units per acre.  

3. A Final Drainage Report shall be submitted with the Civil Improvement Plans.  

 The Final Drainage Report shall conform to the Maricopa County Uniform 
Drainage Design Standards, Policies and Procedures and Drainage Design 
Manual for Maricopa County for drainage criteria. 

 Final Drainage Report shall address onsite & offsite flows. The Final Drainage 
Report shall take into effect the adjacent drainage ways. 

 If utilized, all Drywells must be registered with the Arizona Department of 
Environmental Quality and drilling logs shall be provided to the City.  The 
percolation rate shall be tested and the results provided to the City before the 
drywell is accepted. 

 On-site basins shall be provided to retain/detain 100% of the 100-year, 2-hour 
storm event for the sub-basin it serves. The volume shall be calculated based 
on the gross square footage of the site (including half-street areas).  A 
drainage easement shall be recorded over each retention/detention area 
within the project for both “public” and “private” basins. 

 Provide a copy of the 404 permit in the Final Drainage Report 

 The report must adhere to the Middle New River Watercourse Master Plan 

 Quantify how the Rock Springs Wash impacts the floodplain and the bank of 
the New River 

 Address sedimentation/deposition and maintenance in the final report.  
Sedimentation may be affected by the previous history of the site as a gravel 
pit and the placement of fill in order to use that area. 

4. As part of the Final Drainage Report, the Developer shall include calculations of the 
storm runoff being routed through the Williams Road channel between 81st Ave and 
New River and develop proposed channel improvements. 

5. All existing FEMA flood plains and erosion hazard setbacks must be shown on the 
Final Plat. 

6. No structure shall be constructed within the limits of the FEMA designated flood 
plain or erosion hazard setback. 

7. The CLOMR for Rock Springs Wash and New River Wash shall be approved by the 

City and submitted to FEMA prior to Final Plat and Improvement Plan approvals for 

the project. 

8. The LOMR shall be approved by FEMA prior to issuance of building permits for any 

lots within a Special Flood Hazard Area impacted by the LOMR. 

9. This project shall be in conformance with the Middle New River Watercourse Master 
Plan and shall construct the bank stabilization and trail along New River as required 
per the master plan.  The construction of bank stabilization will require 404 mitigation 
and 404 review; the Developer shall pay all fees for plan review and 404 mitigation. 
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10. Based on the project’s history as a landfill, remediation is necessary.  All trash and 
debris shall be removed from areas where public utilities will be installed.  A copy of 
the current geotechnical report is required to be submitted with the Civil 
Improvement Plans.  The grading plans must show all areas of over excavation to 
remove trash and debris. 

11. The Developer shall dedicate 60-foot ROW on 77th Avenue. 
12. The Developer shall dedicate a 30’ x 30’ ROW chamfer at all intersections with 

collectors and a 20’X20” chamfer at all local intersections. 
13. The Developer shall dedicate an additional 8’ PUE outside of all required ROW and 

local roadway tracts.  No walls, trees, or retention are permitted within the PUE. 
14. The developer shall construct the full street for 77th Avenue on this project site.    
15. As 77th Avenue is the primary access, this Development must provide paved access 

for two way travel from the project site to Pinnacle Peak Road.  If the adjacent 
Riverwalk development has provided an in-lieu of payment, this development 
(Hidden Paradise Estate) shall use those funds and shall complete the east half 
street of 77th Avenue.  If the Riverwalk development has not proceeded, this 
development (Hidden Paradise Estates) shall be responsible for providing 
pavement-only for two-way traffic. 

16. If the Riverwalk development has not completed the 100-year dry crossing along 
Pinnacle Peak west of 77th Avenue, this project shall be responsible for that 
construction.  

17. The Developer shall provide a tract along the Patrick Lane alignment, clearly noting 
on the Final Plat that this tract is for a future roadway when the parcel to the north 
develops.  This ROW shall be dedicated at no cost to the City at such time that a 
roadway is to be constructed.  No landscaping or amenities will be permitted within 
this tract. 

18. A roadway barrier shall be installed at the end of the roadway at the northwest 
corner of the development where it meets the tract for the future Patrick Lane 
connection.  The barrier shall meet the standards of the Development and 
Engineering Department and shall include a sign indicating “Future Roadway”.  
Plans for the barrier shall be submitted with Civil Improvement Plans. 

19. The Developer is responsible to provide access for maintenance vehicles to the 
Williams Road alignment (channel improvements and combination trail/path 
improvements) including: 

 A  solid trail (10’ concrete trail/path with 2’ shoulders on each side) extending 
along the north side of the Williams Rd channel from 79th Av easterly and 
connect to the New River Trail 

 Shotcrete or gunite lining of the Williams Road channel. These improvements 
shall be located within the City’s 40’ ROW. 

 The City may choose to participate in a financial contribution for these 
improvements, in which case the development would be required to assume 
the maintenance responsibility for the trail/path and channel improvements. 
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 If the City retains maintenance responsibilities of the trail/path and channel 
improvements along the William Rd alignment, the width of the trail/path shall 
be increased to a 12’ wide concrete trail/path with 2’ shoulders on each side. 
The 12’ trail/path will also function as a maintenance road.    

20. The Developer shall construct and maintain a 10’ concrete trail along New River.  
The Developer shall dedicate a public trail easement over this portion of the trail.  
Maintenance of this trail shall be the responsibility of the HOA and language to 
clarify this shall be included on the final plat. 

21. The Developer shall provide a tract along the Patrick Lane alignment, clearly noting 
that this is for a future roadway when the ROW to the north becomes available.  This 
tract/ROW shall be dedicated at no cost to the City at such time that a roadway is to 
be constructed.  No landscaping or amenities will be permitted within this tract.  The 
developer shall prepare plans and provide an in-lieu of payment for the future 
roadway improvements within this tract. 
 

SECTION 3.  Amendment of Zoning Map.  The City of Peoria zoning map 
is herewith amended to reflect the change in districts referred to in Section 1 above and 
as defined by the Legal Description as represented in Exhibit A and the corresponding 
parcel map as shown as Exhibit B. 

 
SECTION 4: Effective Date.  This Ordinance shall become effective at the 

time and in the manner prescribed by law. 
  



Ordinance No. 2017-42 
Page 5 of 8 
 

 

 
 
PASSED AND ADOPTED by the Mayor and Council for the City of Peoria, 

Arizona this 19th day of September, 2017. 
 
 
 
 
 

Cathy Carlat, Mayor  
 
 
 

     Date Signed  
 
 
ATTEST: 
 
 
 
 
Rhonda Geriminsky, City Clerk 
 
 
APPROVED AS TO FORM: 
 
 
 
Stephen Burg, City Attorney 
 
 
Published in:  
Peoria Times Pub. Dates: September 29 and October 6, 2017                           
Effective Date:  
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EXHIBIT A 
Legal Description 

 
That part of the Northeast Quarter of Section 14, Township 4 North, Range 1 East of the 
Gila and Salt River Meridian, Maricopa County, Arizona, more particularly described as 
follows:  
 
Beginning at the Maricopa County Aluminum Cap marking the East Quarter Corner of 
said Section 14, from which the Aluminum Cap marked LS#32222 marking the 
Northeast Corner of said Section 14 bears North 00°08'12" West, a distance of 2,654.73 
feet;  
 
Thence South 89°41'01" West, along the South line of the Northeast Quarter of said 
Section 14, a distance of 682.28 feet to a point on a line which is parallel with and 
1,960.00 feet Easterly, as measured at right angles, from the West line of the Northeast 
Quarter of said Section 14;  
 
Thence North 00°07'22" East, along said parallel line, a distance of 40.00 feet to a point 
on a line which is parallel with and 40.00 feet Northerly, as measured at right angles, 
from the South line of the Northeast Quarter of said Section 14;  
 
Thence South 89°41'01" West, along last said parallel line, a distance of 1,760.05 feet 
to a point on a line which is parallel with and 200.00 feet Easterly, as measured at right 
angles, from the West line of the Northeast Quarter of said Section 14;  
 
Thence North 00°07'22" East, along last said parallel line, a distance of 270.01 feet to a 
point on a line which is parallel with and 310.00 feet Northerly, as measured at right 
angles, from the South line of the Northeast Quarter of said Section 14;  
 
Thence South 89°41'01" West, along last said parallel line, a distance of 160.00 feet to 
a point on a line which is parallel with and 40.00 feet Easterly, as measured at right 
angles, from the West line of the Northeast Quarter of said Section 14;  
 
Thence South 00°07'22" West, along last said parallel line, a distance of 270.01 feet to 
a point on a line which is parallel with and 40.00 feet Northerly, as measured at right 
angles, from the South line of the Northeast Quarter of said Section 14;  
 
Thence South 89°41'01" West, along last said parallel line, a distance of 40.00 feet to a 
point on the West line of the Northeast Quarter of said Section 14;  
 
Thence North 00°07'22" East, along said West line, a distance of 1,288.86 feet to the 
Northwest Corner of the South Half of the Northeast Quarter of said Section 14;  
 
Thence North 89°42'56" East, along the North line of the South Half of the Northeast 
Quarter of said Section 14, a distance of 2,636.31 feet to the Northeast Corner thereof;  
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Thence South 00°08'12" East, along the East line of the Northeast Quarter of said 
Section 14, a distance of 1,327.36 feet to the Point of Beginning.  
 
Containing 77.678 Acres, more or less.  
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EXHIBIT B 
 

 



CITY OF PEORIA, ARIZONA
COUNCIL COMMUNICATION Agenda Item: 20.C. 

Date Prepared:  8/31/2017  Council Meeting Date: 9/19/2017

TO: Jeff Tyne, City Manager 

FROM: Rhonda Geriminsky, City Clerk 

SUBJECT: Council Calendar 

Purpose:

To provide the Mayor and City Council with the City Council Calendar for September
and October.

ATTACHMENTS:

September
October



5

12

19



3

10

17



CITY OF PEORIA, ARIZONA
COUNCIL COMMUNICATION Agenda Item: 21.A. 

Date Prepared:  8/31/2017  Council Meeting Date: 9/19/2017

TO: Jeff Tyne, City Manager 

THROUGH: Andy Granger, Deputy City Manager 

FROM: John R. Sefton, Jr., Director 

SUBJECT: Drowning Prevention Coalition of Arizona Corporate Award for Drowning
Prevention 

Background/Summary:

At the 2017 Drowning Prevention Coalition of Arizona’s annual awards banquet, the City of
Peoria was honored as the Corporate Award winner for our drowning prevention efforts.  The
Community Services’ Aquatics team has hosted several state-wide seminars and have taught
over 9,000 swim lessons.  They work closely with the Fire-Medical Department through
educational efforts and events.
 
The Drowning Prevention Coalition of Arizona is a community based organization that promotes
education and advocacy for water safety.

Contact Name and Number:  

John Sefton 623-773-7135
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